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CHAIRMAN

WADIE DEDDEH:

will consider today.
system
that

I want to acknowledge the

importance of the issue that we

Organized crime is obviously an activity that is abhorrent to our

of law and values.
a special law is

Indeed,

there is widespread acceptance of

required to keep organized

crime in check

the

We

currently have

such law in place in California.
The

issue before us, however,

enforcement

agencies have long

is whether that law

contended

needs to be

that we need a

Our law

tougher, stricter law.

The

defense bar is undoubtedly opposed to any change and perhaps even feel that this law is
unnecessary.
We in the Legislature have wrestled with this issue in a number of sessions.
feel

safe in

that my colleagues in

And I

the Legislature are not

to any change in the law.
What we're
We

for are changes that are carefully and specifically

also want

a

law written in

such a.way

as to insure

that it will

led out.

be

and

applied.
With

these considerations in mind, we look forward to hearing your
we will hear

that

will convince us to take

And

another shot at

the desired amendments through the Legislature.
There

will

be

two

more

members

is flying from Santa Clara
Assemblyman
our

Katz from this area will be

opening

Honorable

presenter,

Ed Miller.

our

very

joining

this

committee

County; he should be here
joining us.

distinguished

San

Diego

member

of

the House

who passed

away and

Senator

by about 10-10:30.
to have

District

Attorney, The

whose name is a legend in

He represents the 50th Assembly District.

distinguished

on.

And I am just

With me is Assemblyman Curtis Tucker,

the Los

later

that was

He succeeded a very
his late

father.

I consider it a privilege to have him in the Legislature, and if he can do
half

of what his father did, and I'm sure he will,

he will have a

record in the

Mr. Miller, welcome, and I appreciate your being here, sir.
DISTRICT
about

ATTORNEY ED MILLER:

Thank you, Mr. Chairman.

I'm pleased to speak

California laws which help law enforcement officers combat organized crime, gang

violence,

and narcotics network racketeers.

effectively,

I must

discuss

Unfortunately, to

the weaknesses in
-1-

do that

and

the California control

of profits of

organized crime act in Section 186 et. seq. of the California Penal Code.
the

hope that you

will

clarify, simplify, and make

I do that in

that law effective as

a tool to

investigate, prosecute, and financially wipe out organized crime groups, violent gangs,
and narcotic dealers.
The
also

specific law before

us

today is an asset

forfeiture statute.

will touch upon other asset forfeiture methods,

additional

legislative

action

which

much

effective organized crime control laws.

My discussion

both state and federal, and upon

be taken

if California

is ever

to have

The California control of profits of organized

crime

act, the anti-profiteering act, could and should be one important prime fighting

weapon

among several that we need to make the totality of our state's ability to deter

racketeering

equal to that of the

federal government and our sister

states.

Indeed,

much of the california effort to take the profit out of continuing criminal enterprises
has

been so timid that

The

anti-profiteering

anti-racketeering
statute.

the modest tools given
act,

law.

conceived

The

final

of

to police and prosecutors

noble

draft,

purpose,

our law

was

today, is

intended

to

an unused

be

an

forfeiture

There are several reasons for that, unfortunately so.

The act imposes impossible burdens on peace officers and prosecutors.
so

lay unused.

narrow that it becomes irrelevant in many cases.

Its scope is

When we actually find a series of

crimes

which fit the overly technical subjective requirements that must be objectively

proved,

we find that application of the law is so complex that we could never instruct

a jury and be certain the instruction was the correct law.
186.2(b),

that

profiteering
principals,

racketeering acts

which form

victims,

or

methods

characteristics;

of

commission

2) are not

activity of organized crime."

that

of racketeering activity,

the

"pattern of

criminal

pattern

of

racketeering

are

otherwise

interrelated by

3) were

committed as a

They contain so many subjective concepts which

only do you require conviction of one or

patterns

or

isolated events;

must be objectively proved that the law is unlaw,
Not

the (quote)

activity" (unquote) have quote: "1) the same or a similar purpose result,

distinguishing
criminal

the

The requirements in Section

~ncertain,

more of the underlying crimes in the

you also require
occurred

and painfully unusable.

proof beyond a

before

the profits

reasonable doubt
of crime

could be

forfeited.
By
real
we

now you can understand why we

use our regular crime fighting laws

albeit weak weapons against organized crime.
can do

even though

Recognizing

that the

it is
asset

like throwing

As

a practical matter, that is all

stones at

forfeiture provisions of

as our only

tanks firing

rockets at

our anti-profiteering act

us.
were

embarrassingly weak, several legislators determined to reinforce other asset forfeiture
laws.

Bills by Senator Maddy,

Assemblywoman

La Follette, and

Senator Deddeh, Assemblyman Condit,
others incorporated into
-2-

Assemblyman Katz,

the Health and

Safety Codes

enhancements of
believe

the

our abil

should

to seize

be commended for

corrected many earlier deficiencies.
statutes.

traffickers.

assets from
this

I

which

one serious problem remains in those

The criminal case defendant can delay the forfeiture until his criminal case

concludes.

That is

Forfeiture

not

the federal

and it should

laws for civil laws used to

not be the

California law.

They should not be burdened with

crime.

the unnecessary delays which make our criminal justice system so ineffective.
CHAIRMAN

DEDDEH:

Mr. Miller, on that point, if

I

may

you.

When Senate

was hearing my bill and another bill that was almost identical.
there was seized in San
person
two,

, I believe, or somewhere in the state, someone who in his

in a car whether it was a Rolls Royce or a boat, I

which one

and that automobile or the boat was seized and taken over for

described
it

At that time

in the committee -- about one or two joints

was.

fair

And the chairman at that time asked

to take

over,

to seize

for
that

what

you

want

to

do?

publicly, do you think it s

said

I

or two million

half a

He said is

half a kilo, or whatever.
that

is what

but whether

I

or

it is

or not, then we got into the constitutional debate within the committee

system.

debating

become law because it

state

and

-- as it was

and had half a kilo or whatever

the

boat worth about

a couple

constitutional

bill

a

one of the

each

other.

My conservative friends

was patterned after federal

wanted to have my

law and gave the

DAs in this

the power to go to court and seize that property, with or without trial I cannot

tell

you that

but the

became a constitutional question, whether

, and so on.
seize

So, is it fair?

I'm

is it fair to

you a

a boat worth two-three million dollars for

it's fair

on that boat

2-3

half a kilo of whatever substance?

and

DISTRICT
And

as

ATTORNEY MILLER:

I

understand, under

Well, under federal
state law,

law, of course, that can

there's certain

be done.

minimum restrictions

as to

ities, and so on
CHAIRMAN DEDDEH:
DISTRICT

Huh-uh.

ATTORNEY MILLER:

with

.•• something to

who are

go forth.

in

The

enterprises is

cases to trial are sometimes

inordinate.

that

we have,

that the

And by the time

the case comes to

trial, if you haven't been able to move on the forfeiture statute, a lot of those funds
or

are gone

've gone to third parties; they've been sold;

they're out of reach.
is

And the whole

purpose of civil asset forfeiture law

to strike at racketeering and organized crime people.

world
prison

about
but

crime and in

We

can do all we can in the

prosecuting people criminally and

crime by its very definition is
-3-

've been

them to
Unless you

enforcement opportunity.
While

1 know the sponsors of this law originally

R.I.c.o. law

california
anyone

pretends

who

Effective

control racketeered influence

to

is

this

intended to give us an effective

a true

R.I.C.O. law

to provide

R.I.C.O. laws are

and corrupt

is badly

mistaken.

is not.

It

law enforcement officers,

prosecutors, with two major weapons for use in the war against violent gangs, narcotics
distributors,
of

and other racketeers.

The first weapon is criminal law sanctions, a set

tough statutes which permit pro-active assertive

people
fair

investigations and prosecution of

who engage in a pattern of racketeering activities.
conspiracy law because organized crime cartels

difficult

to

enforcement

penetrate

conspiracies.

The

The lynch pin is a usable,

are by definition substantial and

wheel in

rests is a stout, bold statute patterned

which R.I.C.O.'a

criminal law

after federal law which attaches

criminal penalties to the participation in or profiting from racketeering activities.
The second weapon is an effective, simple and clear anti-profiteering law which can
be

used

to

quickly,

strip the

profits and

and

proceeds of

based upon their

criminal activities

from racketeers

conviction of the

crimes

or

conviction of a R.I.C.o. crime for conspiracy to violate the R.I.c.o. laws.
Sadly,
does

our anti-profiteering act provides us with

First, our, law

not make the doing of the pattern of racketeering activities or the investment of

money

or other assets in the doing of a

crime.

Why not?

every

The profits

every

Yet

convicted

or

doubt.

reasonable

doubt

purpose

or

the

allows us

trial~

or

day.

suspects of one

2)

the

The victims

only to

And then prove all

result

characteristics;

perpetrates such racketeering

are made every

this law

the

reasonable

pattern of racketeering activities a

Organized crime, be it violent gangs, narcotics distribution network,

or . traditional organized crime

in our communities

or more of

1) we

of the following elements in

or

victims

or

suffer

the underlying crimes

pattern of racketeering acts;

principals

acts and such

forfeit the

methods

4) that the events were not isolated

a separate beyond

3) the similarities or
or

other

interrelated

that's part of our proof; 5)

crime nature of the acts using a definition of organized crime that could

be debated
CHAIRMAN
it's

neither weapon.

for years, let alone days in the trial.
DEDDEH:

Allow me to interrupt

also my pleasure to

you for one second, if

introduce Senator Diane Watson

I may.

who just joined us

from Los

Senator Watson, of all members of this committee, is the only one who
has

a vote in Senate Judiciary.

So

you may want to push her,

and her push hard, and

see if she would agree with us
Go ahead, sir.
DISTRICT

ATTORNEY MILLER:

These elements
-5-

of the California statute

are

too

much

for even the best

shock

and most brilliant peace

officers and prosecutors.

the ordinary citizen to learn how tough this

It

would

is for us to understand, let alone

use.
The
begin

Health and Safety Code
to address other forms

forfeiture laws apply only
of racketeering activities.

to drug cases, and
Today's

racketeers

do not
includ~

not only violent gangs who distribute drugs, traditonal Mafia organizations who violate
gaming,

loan sharking, prostitution, extortion,

executives

who loot

electoral process.
in

savings

and bribery laws, but

institutions, corrupt public

also corporate

officials and subvert

the

And as varied as California racketeers are, the one thing they have

common is that they are

left to their criminal enterprises

virtually unimpeded by

any truly effective organized crime control laws in California.
I
in

served on the President's Commission on Organized

Crime for three years.

charge of the state's project report filed by that commission.

copies

of that, and there should

be some distribution of copies

I was

(I gave some of you
to the other members

here.)

That state's project report is a key portion of the commission's final report.

Because

of this, it discusses those things which

organized
can

criminal activity.

(I hope each one

states must do to effectively combat
of you has a copy of

I

assure you that we heard from hundreds of law enforcement officers and prosecutors

representing all of the states in the United States.
us

that report.)

on the commission that if you really

It became plainly clear to all of

want to fight narcotics distributors, violent

street gangs, and traditional racketeers, you will enact and use all of these laws.
Asset
is

forfeiture, which is all that the California anti-profiteering act addresses

an important part of the state's project, but is only one part, and is not the core

element.

The bedrock of a state plan to combat

organized criminal activity must be a

sound

R.I.c.o. statute, a criminal conspiracy law which visits criminal sanctions upon

those

who operate or share in the furtherance of criminal gangs or cartels.

law

in place,

workable

the

asset

state must provide

forfeiture

statute

additional anti-racketeering tools

is

one.

The

act

we

are discussing

With that
of which a
today in

significantly improved fashion could become that statute.
Other
are

important tools which the state

must put into the hands

a usable court authorized electronic surveillance law,

of law enforcement

a use immunity law, rather

than a transactional community law like California Penal Code Section 1324 which
CHAIRMAN

DEDDEH:

Excuse me.

Didn't we

pass the Presley bill on

wiretapping, so

on, that would modify that?
DISTRICT ATTORNEY MILLER:
CHAIRMAN DEDDEH:
DISTRICT
Code

I can discuss that separately.

All right.

ATTORNEY MILLER:

Section 1324

Yes.

which

Rather than

a transactional law like

requires that defendants

-6-

be given a

California Penal

transactional immunity

bath

for all

crimes

which they admit

during their testimony.

In other words,

the

difference between transactional and use immunity is that under use immunity if there'
independent

evidence separate and apart from the testimony of the person that can used

to

that person

immunity

and you

individuals

have

is

In certain instances,

for a crime.
people who

prosecuted for

are

on the

-- a murderer

murder, you have some terrible problems.
expanded

to also

include

county

as

existed

establishment of a statewide grand
Now
United

federal

a person

murder, and one

stand and confesses

of the

committed a

So transactional immunity needs to have to be

use of restoration
they

if you grant

of the criminal

before

Hawkins

indictment function of

versus

Superior

Co~rt,

the

and tough money laundering statutes.

and I'm speaking here of

with 18

those sections found

States codes, 1961, makes the following acts

crimes:

a)

Using money received

from racketeering activity to acquire an enterprise which effects interstate or
commerce,

money from racketeering

usually to invest in

legitimate

b)
CHAIRMAN DEDDEH

Senator

she wants to ask a

SENATOR MARIAN BERGESON:

ion.

Is there a way of defining

I

mean, is that

defined?
DISTRICT

ATTORNEY MILLER:

Well, it

is defined,

yes.

But,

defined under the current California code, not to my satisfaction.
some of the

organized crime

is

And we've discussed

in that current statute.

SENATOR BERGESON:

And I may have missed your remarks

to this.

Is there

a difference in the way racketeering is defined federally and in California state law?
DISTRICT

ATTORNEY MILLER:

federal statute which

are not included within the

them more flexibility going after some of these cases.

a

b

A lot of these definitions

of

racketeering

activity

to

which it effects interstate or foreign commerce;
associated

with such

an enterprise

which engages

to do any of the crimes above.
They

are

effective

In

concepts when placed

addition, California needs to change
cases if we

what is needed in
state

r-r•n•~'~"'"''~-ion

law
of

in an

Being employed by or

in

; and

in the hands

they are not

d)

concepts.

of organized crime
in the

hands of

and prosecutors, so they should be.

in

under

c)

Now, those are remarkably

Unfortunately,
California invest

an interest

its law as to the

of

are to have tough criminal

order to effectively investigate

is

us

of

the

sanctions.

and

In this

racketeers
for

testimony in racketeering cases, and the burden of California

instructions which strongly suggest to juries that our reborn accomplice witnesses
-7-

much

for even the best

shock

and most brilliant peace

officers and prosecutors.

the ordinary citizen to learn how tough this

It

would

is for us to understand, let alone

use.
The

Health and Safety Code
to address other forms

forfeiture laws apply only
of racketeering activities.

to drug cases, and
Today•a

do not

racketeers include

not only violent gangs who distribute drugs, traditonal Mafia organizations who violate
loan sharking, prostitution, extortion,
executives

who loot

electoral process.
in

savings

and bribery laws, but

institutions, corrupt public

also corporate

officials and subvert

the

And as varied as California racketeers are, the one thing they have

common is that they are

left to their criminal enterprises

virtually unimpeded

any truly effective organized crime control laws in California.
I
in

served on the President's Commission on Organized

Crime for three years.

charge of the state's project report filed by that commission.
of that, and there should

I was

(I gave some of you

be some distribution of copies

to the other members

here )

That state's project report is a key portion of the commission's final report.

Because

of this, it discusses those things which

organized
can

criminal activity.

(I hope each one

states must do to effectively combat
of you has a copy of

I

assure you that we heard from hundreds of law enforcement officers and prosecutors
all of the states in the United States.

us

that report.)

on the commission that if you really

It became plainly clear to all of

want to fight narcotics distributors, violent

street gangs, and traditional racketeers, you will enact and use all of these laws.
Asset

forfeiture, which is all that the California anti-profiteering act addresses
, but

of the state's
The bedrock of a state
R.I.C.O.

to combat

one

, and is not the core

organized criminal activity must be a

, a criminal conspiracy law which visits criminal sanctions upon
or share in the furtherance of criminal gangs or cartels.

law

in

the
asset

state must provide

forfeiture

statute

additional anti-racketeering tools

is

one.

The

act

we

are discussing

With that
of which a
today in

fashion could become that statute.
Other
are

important tools which the state

must put into the hands

a usable court authorized electronic surveillance law,

of law enforcement

a use immunity law, rather

transactional community law like California Penal Code Section 1324 which
CHAIRMAN

DEDDEH:

would

Excuse me.

DISTRICT
Code

wiretapping, so

Yes.

I can discuss that separately.

All right.

ATTORNEY MILLER:

Section 1324

pass the Presley bill on

that?

DISTRICT ATTORNEY MILLER:
CHAIRMAN DEDDEH:

Didn't we

which

Rather than

re~Jires

a transactional law like

that defendants

-6-

be given a

California Penal

transactional immunity

ASSEMBLYMAN TUCKER:

So that would just about get any gang member •.•

DISTRICT ATTORNEY MILLER:
ASSEMBLYMAN
nickel

TUCKER:

Get a gang member if you could prove •••
and you have

and dime distributor on

five little kids who are

the street corner, you

lookouts for your

would classify him as

being a

kingpin?
DISTRICT
of

ATTORNEY MILLER:

Not, but I would if it was an ongoing gang distribution

drugs which the head man, the kingpin, the guy who is running it, was supervising a

whole bunch of people and they are out selling thousands and thousands dollars worth of
crack cocaine •.•
ASSEMBLYMAN TUCKER:

Oh, yes, I understand that.

DISTRICT ATTORNEY MILLER:

That's what the kingpin statute is designed to go after.

The guy who is running the show.
SENATOR DIANE WATSON:

Chairman.

CHAIRMAN DEDDEH:

Senator Watson.

SENATOR

I am

definitions

WATSON:

not

clear, and I came

in the beginning.

What is it in the

in late, so I

California law that prohibits

the

current time from prosecuting under a federal-type R.I.C.O.?

its

instruction

co-conspirator.
that.

to

the

jury

And I don't

in

terms

of

probably missed some

corroborated

at

I heard you say that

evidence

coming

from

a

You need to

explain

I have some of that, that I'd like to explain.

Some of

see why that

would be difficult.

Do we not have ••• ?

DISTRICT

ATTORNEY MILLER:

the laws in California that aren't included
SENATOR

WATSON:

Very good.

If you can

tie them in to where you

see the void or

the gaps in the holes, it would be very, very satisfactory to me, if you could do that.
DISTRICT ATTORNEY MILLER:
The

I'll try to do that.

kind of enhancements I recommend for the anti-profiteering act are those which

have been enacted already in AB 4162, which was limited to drug cases, and of course, I
believe you should not require that criminal convictions be obtained before forfeitures
proceedings
that

any

can occur.
act

committed

And I certainly
or

attempted

do not believe that you
was

made

for

should require_proof

financial gain.

That is

an

unnecessary
SENATOR WATSON:

Let me question that -- on that point, if I may, Mr. Chairman.

CHAIRMAN DEDDEH:

Senator Watson.

SENATOR

You're

WATSON:

saying

that we ought .not to require

forfeiture?
DISTRICT ATTORNEY MILLER:
SENATOR WATSON:

Right.

Right.

You need to •••

DISTRICT ATTORNEY MILLER:

It's not required under federal law.
-9-

convictions before

SENATOR WATSON:
DISTRICT

How do we do that constitutionally?

ATTORNEY MILLER:

You could do it -- it

is constitutional to do it.

You

can file a civil forfeiture law based upon the proof that you have that the people were
engaged

in a criminal activity such as dope selling, and so on.

And you don't need to

qat a conviction under federal law before bringing in civil forfeiture
SENATOR

WATSON:

Well,

how

does that --

doesn't that go

st~tute

into •••

against innocent until

proven guilty?
DISTRICT ATTORNEY MILLER:

No, because this is a civil matter.

It's not a criminal

matter and you don't need •••
SENATOR

WATSON:

So you're saying forfeiture

should take place on the

proof of a

civil -- on the civil conviction.
DISTRICT ATTORNEY MILLER:
SENATOR WATSON:
DISTRICT

It is a civil action.

Civil action.

Well, a civil action or a civil conviction?

ATTORNEY

MILLER:

No,

no.

No,

no.

You just need •••

It's separate

from a

criminal

prosecution.
SENATOR

WATSON:

I know that.

Help me understand

why you would need a conviction

in a civil case as you would in a criminal case before forfeiture.
DISTRICT
is

used on

activity.

ATTORNEY MILLER:
the

No, no.

federal side,

is

It's a

the asset forfeiture statute, which

a civil forfeiture

of the proceeds

of a criminal

And the only need to demonstrate the preponderance of •••

SENATOR WATSON:
DISTRICT

Not beyond a reasonable doubt?

ATTORNEY MILLER:

••• not

are

brought shortly after the person

And

in

almost

every instance

of my

beyond a reasonable doubt.
is charged, but before the
experience, those

And those actions
person is convicted.

civil forfeitures

have gone

through to completion sometimes long before the ••.
SENATOR

WATSON:

Suppose they find out that the

person, indeed, was not involved,

then what happens?
DISTRICT ATTORNEY MILLER:

Well, that is part of the defense in the civil action is

that, I didn't have anything to do with it.
SENATOR

WATSON:

No, no, no.

Those are questions that come up

You're not hearing me.

I'm at the end

of it now.

I'm saying, at the end of a hearing and the action and so on, the person indeed was not
involved, but the property has been confiscated.
DISTRICT ATTORNEY MILLER:
SENATOR WATSON:
DISTRICT

Well, that is separate from the criminal action and •••

No, I'm talking about the civil side.

ATTORNEY

MILLER:

Yes.

Well,

the

person

demonstrate that during the course of the civil action.
SENATOR WATSON:

So, you would confiscate first •••

DISTRICT ATTORNEY MILLER:

Absolutely.
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has

the

opportunity

to

SENATOR WATSON:
DISTRICT

••• and then if the person is not involved, what happens?

ATTORNEY MILLER:

Well, if the

person is not involved, then

well, of

course, I've never experienced that and •••
SENATOR WATSON:

Oh.

See that's the problem I •••

DISTRICT ATTORNEY MILLER:
SENATOR WATSON:
DISTRICT

... and I've processed probably 500 to 600 ••.

That's the trouble I'm having with that concept.

ATTORNEY

MILLER:

Maybe

somebody

else

can

Maybe you

explain

that

improbable

possibility.
SENATOR
sound

WATSON:

Yes, help

to explain that

to me because

right now, it

doesn't

like its constitutional in terms of our belief that you're innocent until proven

guilty.
DISTRICT
under

ATTORNEY MILLER:

federal law.

prosecutors

It

It

is constitutional under

is common practice

federal law.

under federal law.

What I am

It

is done

saying is,

in this state are using the federal law rather than the state law that you

have because of that difference.
SENATOR WATSON:

I suspect so.

DISTRICT ATTORNEY MILLER:
SENATOR WATSON:
DISTRICT

Yes, and .•.

In California, we try to

ATTORNEY MILLER:

And no one on

the federal side, as far as

I know, has

questioned the constitutionality of this.
SENATOR WATSON:
CHAIRMAN
Senator

DEDDEH:

Okay.

But that's an area that·I need to understand better.

Mr.

Miller, I

have --

I'm developing

Watson has, I don't think either one of

committee,

civil matter.

problem that

us is an attorney, except the counsel

but my perception is and my conviction is

court of law proves you guilty.

the same

that anybody is innocent until a

Now, here somebody's assets have been confiscated on a

Supposing the court threw that case out, just supposing, hypothetically.

What happens to that asset that you have forfeited?
DISTRICT
there
that

ATTORNEY MILLER:

Well, in

still may be a preponderance

most instances, whether that

of evidence in the civil

person was engaged in a criminal activity and

forfeited.
CHAIRMAN

happens or not,

case to demonstrate that

that those assets of his should be

Even if he's not convicted because the standard of proof is different.
DEDDEH:

That's the point that

we cannot sell to the

committee.

That's

the point -- isn't that correct?
SENATOR WATSON:
CHAIRMAN

DEDDEH:

Yes.
It would be very hard to sell

to the committee.

So, if we want

to
DISTRICT ATTORNEY MILLER:
CHAIRMAN DEDDEH:

Mr. Gordnier indicates that he'll speak to that problem.

All right, fine.

Okay, sir.
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DISTRICT

ATTORNEY MILLER:

anti-profiteering

law.

That

is an unnecessary

It is plainly

burdensome element even

apparent that many racketeering

in an

crimes produce

profit even though that was not the original motive.
In

brief,

the

requirements

in

the current

anti-profiteering law

are absurdly

complex and so high as to be virtually unproveable.
Under federal law, prosecutors are required to show a linkage between the assets to
be

seized and the illicit activity from which they

to

concern ourselves with the gnawing

improper
civil

standard for the seizure of property.

The profits

and

But we are not required

problem of reasonable doubt, which
We the

lawsuit in which property has been acquired

us.

resulted.

the property taken

is a wholly

people are just one party in a

by stealing property or assets from

from us should

be returned to

the people.

Furthermore, the anti-profiteering act has a very difficult definition of organized
crime.

I'm quoting from Penal Code, Section 186.2(d) which defines organized crime as

(quote) "crime which is of a conspiratorial and (1) organized nature and which seeks to
supply

illegal goods and services such as narcotics, prostitution, loansharking," and

"gambling,
conduct

or,

the

(2)

illegal

through planning and

activities

of

arson

coordination of individual
for

profit, hijacking,

efforts, to

insurance fraud,

smuggling, operating vehicle theft rings, or systematically encumbering the assets of a
business
are

for the purpose of defrauding

organized crime.

limit

those enterprises

definition?
which

do

nonetheless
fraudulent
for
to

I do not

Under
engage

which

this
as

creditors."

agree that organized crime is
fall under

the

or most

of their

of those things

only those things.

organized crime umbrella

definition, seemingly

some

I agree that all

legitimate businesses

operation in

Why

with such a

or enterprises

legitimate commerce,

but

also engage in racketeering activity, looting savings and loans, operating
stock schemes, money laundering

purposes of this section.

are exempt.

So the forfeiture

They are

not organized crime

law as presently written, would seem

apply to outlaw bikers who peddle methamphetamine from one side of the state to the

other,

but would not apply to the well dressed, well spoken business executive who has

just corrupted the labor union.
Let

That kind of limitation makes no sense.

us all put that aside for a moment and pretend that the act might really work.

Let us pretend we have proceeded under its provisions and are seeking to capture assets
of
and

a racketeer, who takes what and when.
it certainly

seizing

assets

squandered,
In

is
is

They

important in asset
to

get

them at

say that timing is everything in life,

forfeiture cases.

the earliest

if you finally get there, you'll

the

criminal conviction that must be won.

before they

are

such things as lawyers' fees.

in a pot at the end of

and

important idea behind

possible moment,

dissipated, given away, hidden, or spent on

California, the asset to be seized is

An

a very long rainbow,

find it is someone else's pot.

First, there is

Second, the proof beyond a reasonable doubt
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that

a racketeering enterprise was under way.

the

Then

once a determination is made that

property should be forfeited, the State Department of General Services pays itself

back for administering the sale of the asset and gives over the rest of the proceeds to
the

general

fund

of

either

the state

or the

county, depending

upon who

did the

prosecution.
Now,
great

I am not about to devote substantial

in these matters

which I

prosecutorial resources -- and they are

could use for

protecting citizens from

crime for

enhancing our ability to meet changing law enforcement needs and to collecting piles of
money
law

for the county's general fund when
enforcement purpose.

through

In short, in

all the procedural

California,

those funds will probably not be
this act you provided me

hoops you have

I've just voted no.

held up.

Like

no incentive to jump

every other prosecutor

As a consequence, neither

the first nor the

type of weapon to fight organized crime has been given to us in the act.
CHAIRMAN
here

DEDDEH:

right now

county

and

Mr. Miller, if a member of
heard that statement,

used for a

in

second

Now ...

the board of supervisors was sitting

wouldn't he retort

pay the salaries of your deputies, and therefore,

by saying, but

we the

we ought to be reimbursed or

have that money, and then we will reimburse it.
DISTRICT ATTORNEY MILLER:
CHAIRMAN

DEDDEH:

I

But that isn't the way it works, as you well know.

know

that.

But that's

if I

were Joyce Bailey

or Susan

Golding sitting right there, that's what I would say.
DISTRICT ATTORNEY MILLER:
way

Yes, they might say it.

that it defeats the incentive do to a lot

But they're saying it in such a

of these things that are possible.

And

that's the rub.
CHAIRMAN DEDDEH:
SENATOR

Senator Bergeson.

BERGESON:

(Not close to microphone)

the act of the seizure.
where

there was not

that

£inaudible).
expand
to

procedure.

When you get to some of these other

or would like to see expand, doesn't it

other investors who may well

well.

When you're dealing

very apparent that obviously

determine assets particularly dealing

with

this a bit as far as

You indicated that in your experience you had not known a case

justifiable

sort of thing, it's

Just to pursue

The definition would

be

with drug busts and

money is obtained in

that way

areas in which you are expecting to

become more difficult as far as trying

with savings and loans

be innocently involved and that
far more difficult to

where you're deal
belongs to them as

come by, therefore prosecution

maybe by opening it up in those areas of being more difficult even in seizure , say, if
those would be apparently very obvious by virtue of the activity (inaudible).
DISTRICT
other
more

ATTORNEY MILLER:

Well,

I

think that when you

racketeering enterprises, there may be -- may very

compare drug seizures to

well be more difficult and a

complex situation than you would have with seizure of, say, cash that you find in
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a drug seizure.

That may very well be true, but it doesn't mean that it can't be done.

A

cases

lot

of

the

that

may

you

bring

under

an

anti-racketeering law

may be

time-consuming and lengthy and more complicated than they are compared to a simple drug
seizure.

But that doesn't mean that we shouldn't do it.

SENATOR

BERGESON:

I think, just pointing out the

difficulty and where I think it

would take a certain definition by virtue of (inaudible)
DISTRICT ATTORNEY MILLER:
CHAIRMAN DEDDEH:
DISTRICT
act.

AB 4162, which became effective this past January,

That's Katz' bill.

ATTORNEY MILLER:

Yes.

Unfortunately, those cures

gamblers,
covert
major

the

leg

improvement.

standard

apply only to

breakers, the

cases, there's no longer

here a couple

drug cases and

arsonists, and

the violent

a requirement for a

But again, it is

of major problems found in the
leave the pimps,
gangs alone.

criminal conviction.

limited to drug cases.

Now,

the

Now, in
That is

a

in drug cases, the

is preponderance of the evidence and not proof beyond a reasonable doubt.

In

drug cases, the law no longer carries the ridiculous provision allowing law enforcement
to

use seized boats, airplanes and

other equipment, but not cars.

Now, officers may

use seized automobiles.
the threshold amounts -- and

Now,

you asked about that before

-- before seizures

are

permitted are more reasonable.

Although the federal government

does not require

any

specific amount of narcotics before seizure of the property is allowed.

I believe

California's current standard is just.
Two problems remain with California law and the drug dealer.
for

the forfeiture of real estate,

once so unreasonably stringent as

absolutely

unworkable,

provisions

closer to reality, but a co-owner should

or

still

she did not and could not

Second,

First, the provisions

have

not

been

amended

enough.

AB

to make the law
4162 got

those

be obliged to demonstrate that he

have recently known of the illegal

use of the property.

the standard of proof, while greatly improved in the last year, still puts the

emphasis

on the wrong party in third party

innocent purchaser claims.

The burden, in

my

view, should be upon the claimant as it is in federal, rather than upon the people,

to

prove a third party knew or should have known of the illegal use of the property or

its derivation from racketeering proceeds.
been

improved

immeasurably

in

drug

The distribution of forfeiture proceeds has

cases, and

that should

serve as

a model

for

redrafting the distribution scheme found in Penal Code Section 186.8.
SENATOR WATSON:
CHAIRMAN DEDDEH:

Senator Watson.

SENATOR

There is automobile that is purchased by a young man.

signed
that

Let me question that please.

WATSON:

for it.

Mother is not

aware, but she's on the

it's the burden of the young man to prove
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agreement.

His mother

Are you suggesting

or the mother to prove that she did

not know that the son was using the car illegally as part of a gang activity?
DISTRICT ATTORNEY MILLER:
SENATOR WATSON:
DISTRICT

Yes.

That's what is troubling me.

ATTORNEY MILLER:

Yes, I understand.

But the burden should not be on the

people to prove that
SENATOR WATSON:

Because it's ...

DISTRICT ATTORNEY MILLER:
SENATOR WATSON:

We're finding

DISTRICT ATTORNEY MILLER:
SENATOR

that she knew.

WATSON:

The burden should be on her that she didn't know.

The concept that you're

explaining to us now has

aspects because it's obvious we're trying to go after gang activity.

many troubling

And we've had one

case where a mother was arrested for complicity with the son and his activities.
suspect,

as you

go

in this

direction,

you'll find more

innocent

people because indeed there are parents that

are doing because the kids never come home.

and more threat

And I

to

do not know what their children

They provide a home for them; they

other

kinds of needs for them, and that's about as far as it goes because the kids are

doing

their activities away from

suspicious,
turn

the home in the

but she doesn't know what criminal elements are involved.

it around to her

proving that she did

.

She might be

community in a gang.

not know rather than

This then would

prosecutors proving

their case.
DISTRICT ATTORNEY MILLER:
SENATOR WATSON:

And the burden would be on the innocent person.

DISTRICT ATTORNEY MILLER:
SENATOR WATSON:
DISTRICT

That's right.

Well, in your example •..

That's very troubling.

ATTORNEY MILLER:

••. would have to demonstrate, I didn't know she was--

the car was in drug activities.
SENATOR
house.

WATSON:

And then you

SENATOR WATSON:
DISTRICT
currently,

(or

Well, I understand.

ATTORNEY MILLER:

In forfeitures brought under the Health and Safety Code

taken to be

applied for mental

programs, and the training

to the law enforcement agency

13.5

equitable

percent

of the

total) to

division of the proceeds

health programs, gang

of prosecutors and law

other 90 percent is a portion in this fashion:

problem

lived in the

That's actually what's happening.

10 percent is

intervention

total)

you should, he

And she says, he only came home to take a bath and change clothes.

DISTRICT ATTORNEY MILLER:

The

know, the next one

risk

enforcement officers.

85 percent (or 76.5 percent of the

or agencies which made the

case, and 15 percent

the prosecutorial

That

agency.

rewarding agencies for attacking

in the drug area and giving them the
-15-

is a

fair and

the racketeering

wherewithal to continue and perhaps even

escalate

the battle.

There is

no reason such a

division should not be

incorporated

into Section 186.8.
My recommendations, then, are these:
it

applies to narcotic cases

Unless
adapt

First, correct the asset forfeiture scheme as

to make that procedure

truly the rival of

that correction is made, prosecutors will simply use the federal side.
those provisions to the California control of

R.I.c.o.

l~w

patterned

after

the

federal

law

corroboration requirement for accomplice testimony.

Second,

profits of organized crime act so

we can use those laws against nondrug-related organized crime groups.
a

federal law.

and

include a

And third, enact
recision of

Fourth, provide the people of this

state the protection they deserve by giving the law enforcement the tools they need:
meaningful
1992;

wiretap bill;

a

money laundering statute

a statewide grand jury; a

function

the

that does not

restoration of the grand jury's

A

self-destruct in

criminal indictments

without the necessity of post-indictment preliminary hearings; and change our

community

law from transactional

immunity

to the use and

derivative use of immunity

which is contained in federal law.
I thank you for the opportunity to be here today.
CHAIRMAN DEDDEH:

Mr. Miller, when was the federal R.I.C.O. law enacted?

What year

was that?
DISTRICT ATTORNEY MILLER:
CHAIRMAN

DEDDEH:

1968.

1968.
I'm trying to reconstruct in my mind the structure of the

Senate Judiciary and the House Judiciary, and in 1968 Lyndon Johnson was the President.
I'm surprised that .••
DISTRICT ATTORNEY MILLER:
CHAIRMAN
changed

DEDDEH:

hands, but

'68 or '69, and I think it was '68.

Yes, but still
the

Congress in

-- see -- still
both

even though the presidency

houses was still

in the hands

had

of largely

liberal Democrats •..
DISTRICT

ATTORNEY MILLER:

CHAIRMAN DEDDEH:

Senator McClellan was

the person primarily responsible

Of Arkansas.

DISTRICT

ATTORNEY MILLER:

CHAIRMAN

DEDDEH:

for enactment of that comprehensive organized crime

act.

and

He was.

He was a very powerful chairman of the Senate Judiciary

one that carried an awful lot of weight.
Senator Biden

today

would pass if

I wonder if Biden -- if Judiciary in the

that bill were

before the committee

with the

Kennedy's and the Biden's on that, I would •.•
SENATOR WATSON:
CHAIRMAN

DEDDEH:

Biden was in high school.
Biden was in high school, right.

they would pass this legislation today.
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(laughter)

I doubt very much

DISTRICT
guess,

ATTORNEY MILLER:

because of the budget

I was hoping

and

it's not

un~ortuntely

constraints -- to have

possible, I

with you today Professor

from Notre Dame who is the actual author
CHAIRMAN DEDDEH:
DISTRICT
McClellan.

that subject

is

of

the one

who

the statutes.

matter.

He was

a counsel

developed the comprehensive

And I invite

to Senator

federal approach to

most knowledge person in the country

you

if

you have some

questions about the

or the equity of the problems that are raised under some of these examples --

would be well

R.I.C.O.

to have him

discuss that because

statutes, all of the wiretaps,

religiously
on

MILLER:

crime; and he is, without a doubt, the

fairness
it

ATTORNEY
And he

organized
of

Is that right?

record of all

everything that occurs under that

kept by him, in order to review it

in this country.

he keeps a

So when the opportunity

of the

statute is

and to constantly monitor what's going
arises, I couldn't recommend more

to having him in to discuss this matter because he knows this better than anybody.
CHAIRMAN
you,

DEDDEH:

Mr. Miller

Angeles

and

County.

legislation

Let me take you
with the

to another point, and I'll

Attorney

General, and also

I would vote for that if I had

be very candid with

the Deputy D.A.

from Los

the votes, I would be voting for that

because I'm one which I like to think is

tough on law and order.

And I'd

like to see people who break the laws behind bars and I have a vested interest in that,
and

so on.

wouldn't

And I would

lie to

Assembly

you --

do that.
I don't

Given the facts
think that

of life in which we

Senate Judiciary

maybe the Senate if it's on the Floor

live

or the

and

Senate or

the

of the Senate would pass it,

But it would have a hard time getting out of committee, a very hard time.

And the best

spokesman

for the committee is sitting right here with us, Senator Watson, and she can

tell

that

you

given what

I've said,

since now

it's fashionable

in California

to

legislate through an initiative
I want to introduce Senator McCorquodale who just joined us, a member of this joint
committee.
DISTRICT ATTORNEY MILLER:

I've known Senator McCorquodale for some time.

Maybe 25

years.
CHAIRMAN DEDDEH:
So

given

initiatives,

the

25 years.
fact

as the

that

law

Yes, as my mayor at one time.
it's

fashionable

enforcement agencies

in California
up

and down the

seriously,

and I'm not encouraging you to do that,

initiative

since we have the Wilson initiative and now

all

sorts of initiatives,

ballot
take

but I don't

and eventually we pass
the federal

R.I.c.o.

bill, law, put
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Have

state are considered

but consider seriously to put that
the Van de Kamp initiative and

understand what they

them or not.

to legislate

do.

But they're

you considered that?

it, you know

-- get your

I

on the

mean, just

500,000-600,000

signatures

for a statute initiative.

ballot.

And I guess with

agencies

and the Governor, maybe

with

the Legislature.

Maybe you need less

all the 58 D.A.s

the law enforcement

because it's not going

to pass

If I, a moderate conservative Democrat, have problems with that

that I asked,

court

threw the case out, what happened
pretty soon.

and the sheriffs and

you can get passed,

point

that

than 600,000, put it on the

what happens if

you seize somebody's

assets?

Or supposing

to his or her assets, you're

I wonder about that.

And one of the reasons I

the

going to answer

live in this great

land is becaus3 I was told, and I believe it, that everybody is innocent until we prove
them

guilty in a court of law.

imagine

what my friends from the

Judiciary

would have.

just hope it passes.
SENATOR
even

And if I can have some reservation on that, so you can

So you

northern part of the state

might want to think

sitting on the Committee

seriously about an initiative

and

Am I making good representation of -- speaking for the committee?

WATSON:

I think you are.

I would hope that we would look very closely at

anything that was put on the ballot through an initiative process because I think

that the protections that we live under in this country are severely threatened when we
start

focusing on the penal side

society.

rather than the preventive side

I really, really feel in

enhance

and throw

innocent

people

the bottom of my heart

in prison

hard working people.

I

that

that as we rush to

we forget that

think that federal laws

in trying to change

we catch in

try to

that same net

serve the purpose of

going

after international and national crime.
You
back

said something about

corrupting

legislators, and that stuck

me right in the

like a knife because I think the general belief of the public is that legislators

are

corrupt.

you

know,

And when you use that
big

corruptible.

corporate

as you run down the list

business

that

That's how it translates

corrupts

to me.

I'm a

of things you're after,

legislators,

it's

that

bit biased and paranoid

we're
so you

have to discount that.
But

in California we

have gone to

the utmost extent.

And Senator

states it well, to protect the civil liberties of people and protect the rights

Deddeh
of

I think here

the innocent while we think we've done a good job in trying to make it possible for

prosecutors
Gordnier

prosecute

the guilty.

will explain -- get some of

property.
that

to

I still

am a

firm believer

the cobwebs out of my mind

I think people who commit crimes should

be punished.

and I

on how we confiscate
I think any property

has been gained as a result of criminal acts should be confiscated.

great

deal of difficulty when you change

hope Mr.

the burden of proof. I have

But I have a

a great deal of

difficulty when you place the burden on people to prove to the state and to the country
that

they're innocent.

rights
and

I

think our

idea

of the judicial

and defendants' rights is right on.

Russia

and

Hungary

and

Yugoslavia

That's
and
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system and prosecutorial

what makes us different from China

Czechoslovakia

and

Central

American

and so

countries,

on.

And

I for

one, and

would fight against any change

accurately,

I think
in that.

Senator Deddeh

stated it

very

Now, maybe you

can convince me

somewhere down the line, but right now I stay unconvinced.
ATTORNEY MILLER:

DISTRICT
no

Well, a couple of final points on this.

prosecutor, as best I can determine, has

in California.
Secondly,
unworkable.

no one to date

has been involved in

prosecutors

laws because the federal

have stated.

ever used your so-called R.I.C.O. statute

It's simply not used because it's unworkable.

Hardly any

forfeiture

One of them is

-- there

any state wiretap; it's

may

be a few

laws are so much

-- use the

virtual
state asset

cleaner for the reasons

that I

So what you have in California is unused laws which aren't being

by investigators or prosecutors in this state because of the superiority of the federal

approach.
Secondly,
years
in

and my final comment having

to do with asset forfeiture,

I spent three

-- I spent several years as United States Attorney back when this first happened

the '60s, as you recall -- and I spent three years on the President's Commission on

organized

Crime.

hearings,

questioning people in organized crime and

And

There are

a number of

revelations that occurred

one thing became apparent to all of us, and

through extensive

people knowledgeable in the area.

that was that organized crime is like

an octopus with tentacles out there; and you can chop off -- you can send one organized
crime person after another to prison and the vacuum is quickly filled by people who are
in the wings for the opportunity to become a leader within the organized crime

waiting

And that no matter how

family.
never
You've

make a

dent

many of those individuals you

in organized crime

got to take what they have away.

challenge

of organized crime than any

unless you take
That does

send to prison

their assets away

way that you can operate, as

from them.

more -- that does more to meet the

other one thing.

That was

the conclusion that

was drawn by the members of the President's Commission on Organized Crime.
no

you'll

a practical matter, in this area

And there's

of asset forfeiture

unless you do it in a practical way.

keep
off
I

CHAIRMAN DEDDEH:

Senator Watson.

SENATOR

I agree with you.

WATSON:

the balance?

How do we

I agree with

protect the innocent?

you 100 percent.
I believe

of crime ought to have their assets taken from them.
just want to be sure we

It's how do we

that people who

I'm a firm believer in that.

don't create a greater threat to

innocent people.

We must

have some balance and that's the point I was trying to make.
DISTRICT

ATTORNEY MILLER:

I know, and

I understand your concern.

time goes on that I can persuade you to change your position.
SENATOR WATSON:

Well, what we try to do is work together and ...

DISTRICT ATTORNEY MILLER:

Right.
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And

I hope as

SENATOR

WATSON:

••• as Senator Deddeh

can tell you, the Judiciary

Committee and

Mr. LaBrie, who used to be a consultant, can tell you that we spent hours and hours and
hours

debating and

committee

analyzing

and looking at

the policies that

to see how they affect the total of California.

after

criminal activities; and nobody in

would

want to shelter the criminal.

think

we do a pretty good job.

we pass out

And we certainly want to go

their right mind who sits

But we also

of that

on that committee

want to protect the innocent.

And I

There are a lot of things that get out of there that I

don't like, but like I told you, you know, I'm more the exception than the rule.

But I

am very, very, very concerned that we fashion legislation that is on balance.
CHAIRMAN

DEDDEH:

Well, frankly, I never thought we'd

get the Miller standard out

of the Senate Judiciary, but we got it, and signed into law.

So you know, hope springs

eternal, and so on.
So

I can't

resist

the temptation to

tell my colleagues

who do not

know who Ed

Miller is, one of the most distinguished district attorneys in the state, recognized by
his

colleagues nationally, and

Miller.

We may disagree on

what you're trying to do.
vote

so it's a

privilege and a

the final details and

pleasure to hear

so on, but basically

you, Mr.

I agree with

But don't make me too nervous about what I must and must not

for because I get a little nervous about those things.

I come from a part of the

world

where I left because I was not safe, not from the criminals, I was not safe from

those

who were interpreting and forcing the law because I had no civil liberties so to

speak.
have

I could have been placed
our country

even

behind bars without question.

in the pursuit

of

p~~ting

criminals

I

don't ever want to

behind bars.

I

cherish

whatever liberties and freedoms we have, and I want it protected by people like you and
law

enforcement agencies.

need.

We'll try

to give you the

But don't make me too nervous about some of

me to vote for.
From

Thank you very much, Mr. Miller.

the Deputy City Attorney,

tools that you really

honestly

the things you want and are asking
Thank you very much.

Los Angeles, Supervisor, Gang

Prosecution Unit is

Mr. Bruce Coplen.
MR.

BRUCE

COPLEN:

Good morning,

Mr. Chairman

and members.

Are you

ready to

proceed?
CHAIRMAN DEDDEH:
MR.
share
that

COPLEN:

Sure.

Okay.

Mr. Hahn

a few remarks with you.
occurred here just now

I'm

is unable to be

sure that both he and I

about the importance of

balanced against the need to fight organized crime.
that

here this morning, but

asked me to

agree with the discussion

civil liberties that need

to be

I'd like to make a few suggestions

I think will help clarify some of the concerns this committee has and demonstrate

that some of the proposals that have been made do, in fact, contain a proper balance.
Mr.

Hahn believes, of course, that

organized crime and criminal street
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gangs are

related
issue

in their organized nature and
for the State of California.

their ruthlessness.
What

criminal justice

I'm not going to dwell on their sophistication and

I think we all know that as a matter of record.

I would like

District

that they're a very important

to talk about,

Attorney's office

and

though, is several

with other prosecutors

years ago working
around the state,

with the
we drafted

another type of a R.I.C.O. statute aimed specifically at street gangs called the Street
Terrorism Enforcement and Prevention Act.
a

brief

discussion

of that

I think

It also was modeled on federal R.I.c.o.,. and

will help

illustrate what

might be

done with

California's little R.I.C.O.
One
crime

thing is that particular bill contains criminal
as well as a criminal enhancement.

Now, we

penalties.

It contains a new

here in Los Angeles have been

that bill as a prosecutorial tool.

We have filed a number of criminal actions and have

sought

a

criminal

enforcement
cases

enhancements

quite a long

for us.

time

as

result of

that new

to develop a new

strategy on how to

prosecution, particularly for street gang members.

to

doing that,

so

it's taken them

awhile to put

And they just haven't been used

together these cases.

But we are

Many of the cases are resulting

And we're
in pleas of

Those that have gone through adjudication have been primarily in the juvenile

guilty.
court

law

put together the

to see them and we're starting to see them with greater frequency.
success with them in the courts.

having

it's taken

It takes quite a lot more investigation to put together a R.I.C.O. kind

of

starting

law, while

system, and the judges have

been finding the allocations to

be true, and

the penalties that are applied there in that instance.
I

think it

workable.

The kind

appropriately
And

demonstrates
of

that criminal provisions

cases that we've

filed; and the

type nature are

carefully scrutinized; been

very receptive to

these prosecutions.

I feel that it's going to be working in conformance with our overall pol
of Los Angeles, in agreement with the

need

to focus tough penalties on

criminals.

to do.

criminals,

in the

District Attorney's office, that we real

the hard-core gang members and

the hard-core

Certainly I agree with anyone that prevention of the peripheral members and

the associate members and

trying

and

seen have been

courts have been

City

of

of a R.I.c.o.

our youngsters needs to

be the forefront of

what we're

But in addition to that, and it's very, very important, that the

the ones who are benefiting

from a criminal activity, sales

the ones who are influencing our youngsters need

of narcotics,

to get a very strong message and

need to be removed from the streets because they are vicious criminals.
And

a little R.I.c.o. if it's

aimed at organized crime, which

penalties, would provide those same kind of tools.
that

California can now look

at a statute that

contained criminal

And we feel that it is workable and
has passed, directed specifically

at

street gang members, and have some confidence that these kind of provisions will not be
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abused.
Specifically,
criminal
issue

we would like to

penalties as a part of the

little R.I.C.O.

means

different

standard of

evidence.

that

civil proceeding

criminal

proof.

The one that

to do with this

about

a criminal

was urged here

That

proceeding with

is preponderance of

a
the

Essentially what that would mean would that be either a two parallel cases,
property interest; and one against a

or the individual which could result in a

our Constitution and throughout the

kind

One of them has

separate from

separate track cases, one against a civil or

of

addition to using

that you were discussing at length here, having to do "in rem" forfeiture.

basically

two

make several recommendations in

jail sentence.

United States has been that

the property interest of an individual, whether it
of situation,

slip-and-fall

it would

be a

civil lawsuit

case, the standard of proof

the

property interests of another has

you

take a scale and you put

And as a tradition
if you're talking

be a car, perhaps an alimony

based on

breach of

in order for one person

evidence.

So if

so that it balances in

this

direction, that's how the judgment should go against the property interest.

when

a person faces a

that

we need to do more than just

jail sentence in a

criminal case, our Constitution

tip the scale.

a

to recover against

been the preponderance of the

enough evidence to tip the scale

contract or

We need to have

Now,

recognizes

the proof beyond a

reasonable doubt so that a person is not incarcerated unless you've met that very heavy
burden.
SENATOR WATSON:

Excuse me, Mr. Chairman.

CHAIRMAN DEDDEH:

Senator Watson.

SENATOR

Just so I'll understand this.

WATSON:

Are you saying "in rem" means that

at the end of a proceeding, then property can be confiscated.
MR. COPLEN:

No, "in rem" is a Latin phrase which means "against the property."

SENATOR WATSON:
MR.
sum

COPLEN:

of money.

Yes.

It's like a suit against the vehicle or against the home or against a
It's a fiction in a sense, but it is a civil proceeding as opposed to a

criminal proceeding and could be arrived at, at a separate time.
SENATOR

WATSON:

Right.

And

at

the

end

of

that

proceeding,

if

there's a

preponderance of the evidence that tips that scale
MR. COPLEN:

Right.

SENATOR WATSON:
MR. COPLEN:
SENATOR

then that property can be confiscated.

Seized.

WATSON:

That's correct.

Okay.

I see that different from the way Mr. Miller explained it.

He's talking about seizing property first before there's a conclusion?
MR.

COPLEN:

Well,

I'm

not sure.

I

saying.
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was missing certain

parts of what

he was

SENATOR WATSON:
MR.

COPLEN:

Okay.

I just wanted

But there needs to be a provision in the law that allows for property

to be frozen so that it cannot be dissipated.
SENATOR WATSON:
MR.

COPLEN:

Frozen is different from confiscation.

Yes, but the actual

judgment of confiscation should not

occur until

after there's been proof
SENATOR WATSON:

All right.

CHAIRMAN DEDDEH:
SENATOR WATSON:

That's all I wanted to •.. I agree.

I raised that point.

I raised that point.

That's exactly the point I was trying to get to.

CHAIRMAN DEDDEH:
SENATOR WATSON:

You freeze it until •••
Of course.

CHAIRMAN DEDDEH:
SENATOR WATSON:

•.. Freeze it until this is disposed of.
I had a bill in like that, if you can believe it.

MR.

COPLEN:

We would support a separate civil action

require

a proof

by

a preponderance

judgment of seizure occurred.
Secondly,

beyond

a reasonable doubt or beyond

let

to buy a home and that

me give you a good

example of that.

that person who owns the home

him

criminally because he's

If we

any doubt whatever that certain

home is sitting right here in

but

if

an actual seizure

or a

we think it's unnecessary to have a requirement of a criminal conviction

there's a civil

should

the evidence before

Okay.

before

used

of

which -- but it would still

drug monies were

the county of Los Angeles,

has left the country and we

not here, there's

have proof

cannot proceed against

absolutely no reason

on earth why

we

not be able to file a civil proceeding and seize and proceed against that home,

we have the requisite proof

and can demonstrate it's the

proceeds of illegal drug

activity, that home should be able to be confiscated whether or not the person has fled
the jurisdiction.
I'd also like to
SENATOR
understand
property

WATSON:

Let

me query

this constitutionally.
as

a

benefit

of

that for
You are

some

criminal

a minute

because I

want to

alleging that a particular
activity.

Does

that owner

be sure

I

owner has that
not have

an

opportunity to face the accuser?
MR.

COPLEN:

Yes.

Certainly,

if

-- he

has to

be served

with proper

notice

according to the provisions of the Civil Code ..•
SENATOR WATSON:
MR. COPLEN:

Right.

SENATOR WATSON:
MR. COPLEN:
there

Proper notice, regardless of where the person is, proper notice.
But ...

And proof that it was served and received.

According to the Civil Code.

about methods of service.

Now, there are a number of provisions in

Sometimes mail and
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posting and other kinds of things

may

be sufficient if it's according to the

absents
a

However, if that person voluntarily

himself and just leaves the jurisdiction, they don't have any right to contest

civil proceeding.

leave

Code.

If

someone sues you,

the jurisdiction and don't

Senator, or sues

even appear in court,

me, Senator, and

I have no basis

I just

for which to

contest the judgment.
SENATOR

WATSON:

But I need to know what the right of the person is to be informed

that •..
MR. COPLEN

Yes.

SENATOR WATSON:
you're

he or she is being accused of obtaining property illegally and

moving against it, they have a

right to know and they have

a right to come to

court and present their case.
MR.

COPLEN:

they
the

They certainly have a right to come

they may even be able to
mere

fact

that

they've

to court and contest it.

appear by way of an attorney.

left the

jurisdiction, thereby

But

And if

my point is that

preventing a

criminal

conviction, should not stand in our way of seizing the property.
SENATOR

WATSON:

Yes, but I'm looking for that balance

to be sure that the person

who's being accused is aware and has an opportunity to
MR.
are

COPLEN:

ample

I think if -- I didn't really

protections

in

the

Civil

Code

study this particular issue, but there
about

how

process must

be served

and

notifications, and that issue I'm sure can be flushed out at a later time.
SENATOR DAN McCORQUODALE:
CHAIRMAN DEDDEH:
SENATOR
get

Yes, Senator

McCORQUODALE:

to looking

at

Mr. Chairman.
McCorquodal~.

The problem, though I

the R.I.C.O.

and

think, and the bottom line

changes, which I

agree there ought

when you
to be some

changes in the California law that would be helpful especially in dealing with the gang
issue.
was

But I think there needs to be more policy determination that that's really what

intended under

there's

an

immigration

article

R.I.c.o.
this

law.

morning

and nationalization.

The
in

problem
some

comes down the

of the

The case of

papers about

road.

Two examples:

the problems

a woman who had worked

with

for a place for

many years, but under the amnesty she became a citizen, got her social security number,
turned

in her social security number, and

they gave her a new length

of service date

based on when her social security number was turned in because they said, well, we were
illegally
now

she

employing you before.
has

reinstated,
people

short seniority.

And then about a month later she was laid off because
She has

to go

which she probably ultimately will.

are just

doing

dumb things in

through a

court battle

to get

back

And a whole list of examples of where

interpreting and enforcing

the law.

And

the

problem gets here then, if you do that then with the R.I.c.o. case.
Michael Milkin, who is no doubt that he probably did wrong, and when he was charged
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with
a

the securities violation, he could take the $200 million a year he was getting in

retainer fee for doing nothing, so obviously that wasn't tainted money.

if

he'd just done nothing.

other

He got that as a

$500 million or so,

questionable.

$300 million that he

R.I.c.o.,

under

made each year, that

And then the

might have been

But he was going to fight that suit, and may actually end up doing more

fighting before he finally ends.
him

retainer from the company.

He got that

But clearly, when they changed the charge and charged

that took all the fight out of him because they were going to take

all of his assets.
And

it just seems to me that with this, we've just moved a little further to where

you're
then

not innocent until

proven

a determination is made.

the

guilty.

And it

You're sort of

innocent when charged, and

seems to me that this --

you're going again at

idea that, to use an example of the kid driving the fancy car.

that

every kid driving a fancy car, you're going to

him

prove that he didn't spend drug money on it?

Does it open it up

be able to confiscate it and make

We just can't have that flexibility.

Senator Deddeh said it very well before about-- what he originally •..
MR.
think
the

COPLEN:

I certainly understand your

point and I'd like to

demonstrate how I

that that balance is still there in the law even as proposed.

We just addressed

question of the separate civil and criminal actions,

provides

adequate

innocent.

protection

according to

Jumping ahead to the

our Constitution

case that you just

here,

there's a --

still

deeply disturbs me where we had a young

for

a

traffic

personally.
registered
an
fact

the factual situation

violation.

The

who

particular

situation

seems

made

But

fact that he had

to me

to be

couple of years

the

this Rolls Royce that

that he had been arrested for a number

rights of

the

later on
ago which

19-year-old gang member who was stopped

in his name, had no warrants on it.

admitted gang member; the

for the

raised, which I discuss

that occurred a

officers

They found out that

and how I feel that it still

stop knew

this individual

he was driving was

paid for,

they happened to know that he was

never held a legitimate

job; also the

of narcotic violations in the past.
an appropriate

situation where

if we

This
can

demonstrate all these things on the personal knowledge and evidence of the officers and
the

history of this

individual

and compare that with

the fact of the

kind of motor

vehicle that is being driven here, that it's entirely justifiable and reasonable to ask
him to produce some evidence of where that came from.
so,

well, produce

everyone

the

lottery ticket

in this room, I

that

Maybe he won the lottery, but if

shows it.

think, would have to

But

in the absence

agree that 99 percent

of that,

chance that car

came from illegal activity.
And so what I was proposing, and what is consistent with federal law, is that under
certain

clearly

demonstrating

defined

circumstances

where

there

these kinds of presumptions, that it is
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is

this

element

of

proof

appropriate to shift the burden

because

only this individual is

going to know whether

or not he won

the lottery, or

whether or not he had a rich uncle in Maryland who left him a million dollars.
SENATOR McCORQUODALE:
and

But let's say he had that car and he didn't believe in banks

so he carried the $100,000 that

resources
the

he had in his pocket.

You

public defender who probably

even

spend three

charge

him.

minutes

he always carried around that he
took the car and that.

has a caseload that

talking to him

If you don't charge him

He's

had, all of his

now dependent upon

is so outrageous that

before he tries

to -- that's

with something and you just get

he can't

assuming you

it from him and

confiscate it, he's got to go find his own attorney to try to get back into the system.
And

he's facing

prosecution
in.

a

very sharp attorney,

section of the city

obviously, who is

attorney's office and that's

And you only get the number of cases that

million

cases out there,

disadvantage.
MR.
ideal

and you can

Well, first of all, we

world I would have 50

get SO, and

If there's a

so he's in

a real

cases.

do often have very heavy caseloads,

More likely I have

100.

so in an

But aside from that,

I

understand your concern about protecting the rights of an individual in that

circumstance.
until

what you're specialized

you can actually handle.

handle SO, you

special gang

How do you deal with that?

COPLEN:

certainly

part of the

The property

would

not be subject

to a judicial

we were able to demonstrate to the satisfaction

order of forfeiture

of the judge in the civil court

proceeding.
SENATOR
he's

McCORQUODALE:

got.

Well, how does he get an attorney?

So how does he counter you?

You've taken everything

How uJes he go and get Melvin Belli to counter

you?
MR. COPLEN:
would
in

not -- if a person has lost all of his

fact

be

different
some

have the

best attorney

than an individual who
He's in

judicial system

that everyone

But you

property and it's all frozen, he may not
in the

is working at a

United States.

But that's

no

low paying job and

is charged with

a pretty tough situation also when

a civil case is

against him for a million dollars slip-and-fall case.

represented
a

able to

kind of an offense.

slapped
our

Well, if I don't have the proof, you don't need Melvin Belli.

has a

right to

And it's simply part of

due process,

by an attorney, and to protect their interest.

has a

right to

be

And a person does not have

right to use property which has been illegally obtained either through drug sales or

robberies
should

we

different

or burglaries to purchase the highest quality attorney in the land.
make

our drug

dealers who

have $100,000

situation able to afford Melvin

in cash

in their

Belli, when a person who

And why

pocket in

a

is working on the

corner at a shoe stand making minimum wage and is slapped with a slip-and-fall case, he
has
these

to find the

attorney

around the corner, if

people be in a different situation?

Our
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he can find one

at all?

Why should

criminal justice system perhaps is not

as equitable as it might be.
CHAIRMAN
Florida

DEDDEH:

or

exonerated
again,

New

I would like to see subsidized attorney service.

Just last week, Senator McCorquodale, just last week somebody in

York

or

somewhere,

because somebody else

after

was

serving 7

1/2 years

really the guilty person.

I am not an attorney -- that you don't

in jail

came out,

And I understand --

send anybody to jail in a criminal case

unless the evidence is beyond reasonable doubt.
MR. COPLEN:

That's right.

CHAIRMAN DEDDEH:
case,

So even beyond reasonable doubt was obviously, in that particular

not good enough.

And you, being an attorney, probably you have more access than

I would to cases like this.

Maybe once every 10 years somebody is found innocent after

serving 10-15-20 years, his life or her life is destroyed.
In
what

1953 I gave a speech as

a -- when I got my

American citizenship.

to me was the greatest thing in the United States?

and the skyscrapers and so on.
city

Do you know

It was not the huge buildings

That when I traveled from one town to another, from one

to another, from one state to another, nobody stopped me to ask for my I.D. card.

Nobody stopped me.

That was a big impressive thing to me because I come from a part of

the world where you travel 10 miles and somebody stops you, show proof of evidence that
you are so and so.
My
mind

I get nervous about these things.

son happens to be a

Deputy D.A. and I love

on an awful lot of issues.

But I'm still

blanket

statement.

federal

R.I.c.o. bill, I don't think

vote for that.

That's why I asked if

I know McClellan.

him dearly, and he has

changed my

not willing, not willing to give you a

you heard me, one that the

it would pass this Congress.

R.I.c.o. --the
Biden would never

He doesn't know me, but I know who Senator McClellan

was.

He belongs to the school of thought of Senator McClaren and McClellan that passed

also

the immigration act.

time,

And the

McClaren, in 1940-41.

and such legislation became law.

We were

all nervous at one

And Lyndon Johnson or President Nixon may have

it into law because we had problems that were bigger.
And

so I want to help you get something, but

give me also the opportunity to pass

something that I can live with.
MR.
struck.
we

COPLEN:

There's no question in my mind that a balance needs to be

There are going to be very terrible situations when mistakes are made.

build so

situation

Certainly.

many

protections into

that we render the law

the

law to protect

But if

against the one-in-a-million

useless, then we're failing our

responsibilities in

the public to protect the public from the violent criminals.
ASSEMBLYMAN

TUCKER:

Mr. Coplen, let me ask you a question.

Let me stop you right

there.
CHAIRMAN DEDDEH:
ASSEMBLYMAN

Mr. Tucker.

TUCKER:

The story you gave about the 19-year-old and the Rolls Royce.
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What was the infraction for which he was stopped?
MR.

COPLEN:

I don't

speeding or a license.
ASSEMBLYMAN
driving
this

recall at this

time.

I really don't recall.

TUCKER:

a traffic violation,

that any young black man

automatically be assumed of, he

Whereas, any young

perhaps

It was a traffic stop.

Wouldn't it be reasonable to assume

an expensive car would then

by illegal means.

It was

white man driving

must have gotten

an expensive car,

you

either got it from your parents or you're a young attorney or you have a good job.

But

isn't the preponderance going to be that the blacks will then have to show proof of how
they got the car, where the young whites will automatically be assumed that they got it
from their parents?

MR.
any

I don't believe so, and I certainly would not support any such law or

COPLEN:

officer that

behaved in

such a

manner.

I

mean, that

would be

a travesty

of

justice.
this particular situation

In

gentleman's skin.

young

previous

I'm citing here,

It had to

criminal behavior, and

a

it was not

just the color

do with a previous knowledge
personal knowledge of the

of the

of gang affiliation,

individual and what his

criminal background was.
I

would not support

any legislation which

would allow the

kind of abuse

you're

speaking of.
SENATOR WATSON:

and

CHAIRMAN DEDDEH:

Senator Watson, and then Senator Bergeson.

SENATOR

In the real world, my

WATSON:

s~ater

one youngster had his driver's permit.

market

for you.

police.

He said to his mother, I'd

In 10 minutes they did not come back.

the station.

us

to the market."

Tucker

is

like to go to

She called the police.

"What are you boys doing driving
"No, you stole the car."

describing

Assemblywoman

and her husband had a black Cadillac

She said, if you don't come back in 10 minutes, I'm going to call the

at

and

Mr. Chairman.

something

that

a black Cadillac?"

"My mother sent

That's the real world.

And Assemblyman

happens

every

single

Gwen Moore and myself were stopped by the police.

I'm pleased to think that they thought we

They had them

were teenagers.

day

all

day

long.

We were much younger,
(chuckles)

But I want

Now, I tried to explain to the policeman who we were.

He put his

you to know that the hassling is there based on cars.
MR. COPLEN:
SENATOR
hand

they

WATSON:

on his gun.

middle
to

Yes.

And

of a ghetto.

so, you know, this

I live in the ghetto.

you what does occur.
get

angry,

retaliation.

they get

is very real to
I'm

And believe me, when
mad, they

not being an extremist.

And you

So, when I hear proposals, I react to them

see all

in the

I am stating

our youngsters are hassled

get hostile.
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me because I live

like this,

those acts

of

as to how can we fix them so

we

don't continue what has been a fact

people.

And we always say that there has to be

stopped, even with your seatbelt.
we

of life?

How do we fix it

an infraction first before you can be

You have to be

know that there's abuse there.

so we don't,hassle

We know that

you can t

just stop people because

most often youngsters at risk, people

at risk will be abused just by the nature that they look like me.
MR. COPLEN:

Certainly, I think

CHAIRMAN DEDDEH:
MR. COPLEN:

Mr. Coplen, I was going to recognize Senator Bergeson.

Oh, I'm sorry.

Just really quickly.

There are many bad apples in any

police department.
SENATOR WATSON:
MR.

COPLEN:

Not bad, these were good policeman.

Well,

there

are sometimes

if they're stopping

a person merely

because of the color of their skin, I do not think that that's appropriate.
SENATOR WATSON:
MR.
color
the

COPLEN:

They're just efficient.

Well, I don't think a person should be harassed merely because of the

of their skin.

And I do believe that we need to train our police officers.

fact of the matter

is, it doesn't matter

what the laws are

in the books.

But
If

a

police officer wants to harass somebody, they can do it for battery, they can do it for
an

assault that didn't occur, they can do it for

reaction

is

unenforceable
our

police

a

dangerous

one

to

build

so many

drugs that don't exist.
obstacles into

a law

I think the
to make

in

and unuseable when, in fact, what we really need to be doing is training
departments

and

assuring

that

there's

greater

accountability

to the

community.
CHAIRMAN DEDDEH:
SENATOR

BERGESON:

Senator Bergeson.
Just a question.

How long have you been using federal statutes

for prosecution in California?
MR.
I

COPLEN:

That question should be addressed to one of the other gentlemen here.

am in the city attorney's

bring

office, and currently we don't

a federal R.I.c.o. or even a state R.I.C.O.

even have jurisdiction to

One of my recommendations was that

city attorneys who prosecute be allowed to bring prosecutions for forfeiture.
SENATOR BERGESON:
MR.
the

COPLEN:

All right.

Please.

Perhaps I should wait then.

Just to conclude, I was

going to recommend in addition that

little R.I.c.o. contain provisions that specifically made it applicable·for street

gangs.

Certainly the predicate offenses that are listed

members.

I think it's appropriate also to specifically

are committed by street gang
mention that in the intent of

the bill and in my printed remarks, I mention how that might be done.
I'd

like to conclude

California's
think

by stating that

little R.I.c.o.

act

would result in abuses of

I think that

which are entirely

there are some

appropriate and which

persons constitutional liberties.
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amendments to

I think

I do not
there are

answers

to many of the concerns

federal

law,

for

example,

there's

preponderance of the evidence.
that
be

that have been raised here.
forfeiture

some of

legislators

an

even

lesser

standard

than

There's such a thing as probable cause forfeiture.

was not the recommendation here.
made on

by

And specifically, under

these points

And

And I think that there is compromises which can

to meet

to protect the civil liberties.

the concerns

of this

committee or

other

However, I think that the little R.I.c.o.

act that's on the books now is totally unworkable, and many of the protections in there
are

nonsensical.

They don't protect anyone and, in fact, the only person they protect

are the criminal element.
CHAIRMAN

DEDDEH:

Thank you.

Thank you very much.

Our last

witness is John Gordnier, Senior

Assistant Attorney General, Special Prosecution Unit.
MR. JOHN GORDNIER:
CHAIRMAN DEDDEH:
MR.

Excuse me, Aubrey wants to make a comment.

AUBREY LaBRIE:

about

I just wanted to say to

four attorneys

except
last

Mr. Chairman, members of the committee

who

represent the other

for one, they could not make it.
minute,

was

called

out

of

the committee that I have talked with
side of the

case.

In each

instance,

And the one who said he would make it, at the

the

country.

Therefore,

we don't

have someone

representing that view in the witness stand or representing the other side.
One
of

other thing I just wanted to point out.

what has

been said

about balance,

about a

In that connection, and also in view
definition, and

about the

political

climate, that existed when R.I.c.o. was drafted and that exist currently, just recently
there

has

regarding
big

been

rules
and

by the

what has been considered the

R.I.c.o.

Justice

concern expressed

civil libertarians

and defense

broad sweep of the federal

attorneys

racketeering laws,

In that connection, the Department of Justice, the federal Department of

issued some new

rules to their

--and I just want to

attorneys regarding this.

Essentially these

point them out, John (Gordnier), since

you are coming up

we talked about this and you can respond to

these, and they reflect what has been

stated here as the concern of Committee members.

The limitations that are reflected in

these

new

racketeering

rules

go

to

indictment.

the

type

of crimes

There is concern

that can

be used

as the

that certain crimes, such

basis of

a

as white collar

crimes and somebody mentioned Milkin -- Senator McCorquodale mentioned the Milkin case.
That was one case.

There was another one involving a partnership where five principals

were

indicted, and there was a freeze

that

that freeze, although it was justified under the law, that freeze resulted in the

collapse

of that partnership.

placed upon assets.

And what is

stated now is

Although the presumption was that aside from those five

principals, the partnership was legitimate, so that was one of the broad -- examples of
the

broad reach of the law that they felt should be limited.

the

amount of money that

can be seized before
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trial.

The other has to do with

They feel that

that should be

limited.
of

And that this is the Department of Justice.

the pressure

that

has been

put

upon them by

And they are deferring to some

the press, civil

libertarians and

defense attorneys.
It was also felt that the impact of forfeiture requirements on third parties should
be carefully scrutinized to see whether or not these parties are actually involved, and
what impact would forfeiture have on a third party.
And

the final

R.I.c.o.

thing

I think you're

in tax fraud cases.

establish

aware of, John,

has to do

with the use

of

And this refers to actions where the government seeks to

the basis for R.I.C.O. prosecution when a tax

return is mailed to promote a

tax fraud.
CHAIRMAN

DEDDEH:

About four years ago I carried

legislation -- I was chairman of

Revenue and Taxation -- to exempt from prosecution when we file our income tax, husband
and wife, you know, come on dear, sign down here, the wife does not know, does not have
the

faintest idea

committed
the

what's

included, and she

signs.

She is not anymore because all

what

I signed.

So it is -- I read -- and

week

where IRS

instructed

the husband may

have

But under the law then, in California,

fraud or a criminal act, and so on.

wife was liable.

And maybe

she has to say is, I didn't know

correct me if I'm wrong -- about, just this

or asked defense

attorneys, you know,

well known defense

attorneys who defend criminals, racketeers and so on, if you are paid in cash, you have
to

report

that.

nationwide
read
I

That has

sent a

shock wave

in the

and they don't want to react to that.

defense attorney

communities

I know they saw. that or heard it.

I

it in the L.A. Times or one of the papers, you know, that if you're paid in cash.

wonder if

somebody

defense

attorneys are, in

fact, paid in

in the millions of dollars and you're

WATSON:

If I could just add

with brown paper bags full of cash.
CHAIRMAN DEDDEH:
MR. GORDNIER:
CHAIRMAN

paid a couple hundred thousand dollars

to that.

I do know attorneys

that are paid

And •..

Yes, how do they dispose of that?

I don't know.

There are ways.

DEDDEH:

Because, a lot of wires, if you deposit $10,000 or more in cash,

that transaction must be reported.
Go ahead.

defending

How do you dispose of it?

in cash, what do you do with that money?
SENATOR

cash, especially if

Now it's state law, too.

You have to report that.

I didn't mean to ..•

MR. GORDNIER:

Thank you.

It's helpful to have that kind of assistance in focusing

the comments.
Let
if

me finish introducing myself, and then make one or two observations.

I may, I'd like

areas

that the

to kind of bounce

committee

has raised

around and try to

deal with some of

that

all helpful in

thoughts on it.
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I think are

And then
the issue

focusing our

My
office

name is John Gordnier.

I'm

I'm

Special Prosecution

creature

charged

with the

the Senior Assistant to Attorney
Unit; and

of the concerns that cause us to be here today.

General.

we are,

in a

In the
sense, a

The Special Prosecution Unit

and I say this not as a plug, folks; you've been very kind to us in budget matters;
you

could be kinder, but you've been very nice

but the Special Prosecution Unit was

created

in roughly the same time frame as federal

state.

It is chartered under

Government Code, Section 1525.

And the reason that

I

that out is that it is one of those tools that you have given law enforcement to

point

with the organized crime issue.

deal

R.I.C.O. law was passed here in the

eradicate

Part of our charter is

organized crime" (unquote).

And I

(quote) "to control and

am here today to suggest

to you that in

addition to what you've done in forming a unit like ours in providing a meaningful and,
I think, very desirable asset forfeiture law; electronic surveillance law I disagree in
some

respects with Mr. Miller and that's very hard to do.

will

prove to be

today

a

good law.

that there's a part of

I'm asking

But I think it's a law that

you here today and

that package that needs to

suggesting to you here

be rounded out.

I hope

I'm

going to be able to show you or suggest to you why that's so.
I

have one other opening, two other opening comments.

audience
may

who did not plan on speaking today, and I'm

be able to

narcotics

assist you in

some of the

asset forfeiture area.

attorney

from Los

office.

I think I can persuade
ion

Angeles

His

There is a gentleman in the

going to ask him to join me.

practical questions that

name is Peter Glick.

County who is

here as a

him to come ·xp and

you have in

He is a deputy

the

district

spectator, not representing
be kind enough to respond

He

his

to his

of how the state narcotics asset forfeiture program -- that is the one that

you

through the passage of the Katz-Maddy bill, which in fairness to Senator

Deddeh, I think, was sort of a child of his in many, many regards.

I think he can give

you some insight, Senator Watson, for example, into some of the questions that you have
expressed
concern

concern about; Senator McCorquodale, some of
about.

So I'm going to ask Peter to be available to talk with us a little bit

if he doesn't mind -- about it.
his

the questions you've expressed

I want

office, and I'm kind of ham-handedly

to make it clear that he doesn't represent
asking him to come up and

join us.

But his

name is Peter Glick.
Let

me begin by suggesting to you, Senator Deddeh,

that you raised the issue with

District Attorney Miller whether we should go through the initiative process.
the good fortune to work with the members of the Legislature.
one
4162

And I must tell you that

of the lessons I learned from the passage of asset forfeiture in the context of AB
is the

initiative
of

I've had

importance
process.

of going through

the legislative process

It is only through that process that

tempering that satisfies you

and your constituency and
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as opposed to

the

we're going to get the kind
balances the needs of

law

enforcement.
create
with

I am

great believer in

the need for

something that only one side writes
the

same

deliberative
initiative
can

a

kind

of

good

that

is something that could be used

you

come up

with as

And by that I do

that if you
often come up

a result

of the

And while I recognize that the

in this area, it would be

the Legislature and create

through the initiative.

I think

or as input into, you don't

process that goes on in the Legislature.

work through and with

create

product

balance.

my hope that we

a better product than

we might

not mean to demean the initiative, I

simply want to say that it's been my personal experience and professional experience.
CHAIRMAN DEDDEH:

And I agree with you.

MR. GORDNIER:

I do want to, in addition to that, point out that it is my view that

a

the

as

result

of

Legislature,
the

process through

which we

went through

collectively_with

the

California now has in the narcotic asset forfeiture area, I think, one of

finest state laws in the nation.

working

well.

basis.

It might

And I think you'll find that

And again, Peter can speak to that because
be

useful, if

you'd

like, at this

it's working, and

he deals with it on a daily

point for him

to comment just

generally a little bit on how the state narcotic asset forfeiture law is working.
CHAIRMAN

DEDDEH:

Sure, sure.

And for the

benefit of all of us, I

plan to bring

this hearing to a close at 11:30, and we've got 35 minutes.
MR. GORDNIER:
MR.

Fine.

PETER GLICK:

Okay, Peter?
Thank

you.

First of

all, I have

to emphasize that

I am not

speaking on behalf of the District Attorney's office •••
CHAIRMAN DEDDEH:
MR. GLICK:
the

past

15

Sure .

••• at L.A. County.
years.

The

I am a Deputy District Attorney.

last year

and a

half I've

been in

I've been so for

charge of

the asset

forfeiture

unit of the District Attorney's office, and I've been responsible for asset

forfeiture

within the

having

given

individuals

us

county

the

tool

who do sell

perspective,

of Los Angeles.
to

remove

drugs.

a

I wish to

very

thank the Legislature

-- well,

And we are conscious

removing the

of that.

Just to

Constitution does not prohibit forfeiture of property

explain

the federal forfeiture

put it into

laws are much

more liberal.

as I understand it.
When

I say liberal,

behalf of the police departments or the agencies, on what they can forfeit.
to

profits from

Senator Watson, you've heard of the fact that the constitutionality.

federal

you what I

mean,

the burden of proof

which has virtually been

for

The
To
on

To explain

with us since the

beginning of the Constitution, apparently the United States actually funded itself with
forfeitures
States,

which were illegally

and they created a burden

prosecutor
they

of sea vessels

importing materials into

of proof at that point

the United

in time that said that

the

must demonstrate to the judge by probable cause, that is the same standards

would use for search warrants,

that the property is subject
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to forfeiture.

And

then

the federal law is that they then turn to

the claimant who has filed a claim for

this particular property and require that they show that the property is not Bubject to
forfeiture.

Now that is not the law in California at the present time, but that is the

law that's been with us since the beginning of the Constitution concerning forfeitures.
To

distinguish and explain why

criminal

process,

different

from the

prosecutions
have

we

have to

reason for

society.

realize that

our criminal

And

as a

a little bit different

You

individuals who have
result, we

to their offense that occurred.

prosecute them personally

the reason

prosecution.

want to

either state time or through fines, unrelated

directly
We

think

were basically identifying

offended our

through

I

that is such and

So we're

from our

for forfeiture

recall that

criminal

breached our laws,
punish those

is

who

individuals

necessarily to their -- related

identifying who committed a crime.

in persona. (That's

the Latin word

for it.)

And

then

punish those individuals for their particular activities.
Forfeiture,
have

and I've heard the word confiscation, and that's not quite --we don't

a confiscation law.

It requires due process; it

and actually informing them as to what's going on.
SENATOR McCORQUODALE:
MR. GLICK:

The district attorney.
••. district attorney or the federal prosecutors?

I'm talking about generally forfeitures in general, both •..

SENATOR McCORQUODALE:
MR. GLICK:
We

Federal and state.

••. state and federal systems

have an obligation

to notify an

~re

and that it is subject

to forfeiture.

claims

an

property, whether

court

interest

in

that

the mother in the fact

court.

you.

Up

forfeiture,

fact, his property

He then has
he's a

of the case of the

and have that matter -- file

the

similar in the way that they operate.

individual that, in

seized

claimant,

And there is a right

When you say "we", you are meaning the •••

SENATOR McCORQUODALE:
MR. GLICK:

requires us going to the court,

a right

this

point,

in

Los

to a law that's been

Angeles County,

a third

car -- has a right

They have a right to a jury trial on that issue.
to

or anybody

defendant or

the claim and then have that

we have

has been
who
party

to go to the

matter determined by

I'll be very honest with
not had

operating now for approximately six

any trials

on

years, I guess,

we've been around.
SENATOR McCORQUODALE:
MR.
Supreme
that

All right, now,

illegal

you cannot use

that briefly.

The United

States

this particular idea, have said

the product of your

crime to hire an

For instance, if I were to rob a bank, and if I were to walk into my lawyer

I would plunk down $2,000

represent

just to respond to

Court and the California courts have approved

you cannot use

attorney.
and

GLICK:

If you take my money, where do I hire my attorney?

I just robbed the bank

me for this money, I am sure you
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with, and say would you

please

wouldn't have any problem with denying him

the right to use that $2,000 to retain you as counsel.
SENATOR
have

McCORQUODALE:

to be missing from

confiscated,
depriving

or the

Except that, in this case, there's some factual
your example.

frozen assets.

him of his -- if there

legitimate

But from
You haven't

extent

to

-- I used

prosecuting

advantages they get.
I know

criminal
has

that

serve on the Board

person yet.

You're

that is perfectly

units

and

I

know the

times

to carry it.

that

those people

that district attorney s

and a billion

They slough it

takes its place with a big stack.
developed

skill of

developed the career
and I

know the

The guy from the city attorney's office is just way behind times.

the attorneys in

embezzled 400

I mean we have developed this to the

of Supervisors when we

prosecutors, they limit their cases.

workload

convicted the

as the

and correct and true money, but you still are denying him the right to hire
And you have the best counsel.

But

the example that we're

is some money co-mingled in there

his best counsel.

criminal

that

skill

And other cases

dollars every time,

but we

career

get -- maybe a guy who
but they don't

off to somebody else in the

But they don't get him.

in California,

office, that the

D.A.'s office that

They're experts.

haven't developed

have the

the career

And we've
criminal

defense team in the public defender's office.
MR. GLICK:
SENATOR
I

I disagree with you.

McCORQUODALE:

Generally we haven't.

don't know of any other county that really has

You may have one in Los Angeles, but
that.

They try, but

don't have

that.
MR. GLICK:
if

I

had

a

choice

unfortunately
office

I can say, 15 years of being a prosecutor, if I can just beg to bother,
as

I couldn't

to

who

afford

and have them defend me.

was

going to

it, because I

represent me
couldn't go to

in a

criminal matter,

the public defender's

I truly believe that the public defenders provide not

only the best counsel
SENATOR

McCORQUODALE:

Except that you're dealing now with the civil and you don't

have a right
MR.

GLICK:

And

they

are now representing

these individuals in

this particular

area.
MR. GORDNIER:

Let me, Senator McCorquodale, make one other observation.

CHAIRMAN DEDDEH:
MR. GORNDIER:
SENATOR

Senator Bergeson had a question.

Surely, I'm sorry, sure.

BERGESON:

And I appreciate your comments as a mother of a public defender

I appreciate the confidence you place in them.
MR. GORDNIER:
MR.

GLICK:

Well, we're pretty evenly balanced here.
My mother, she keeps

(laughter)

telling me I'm all wrong.

understand.
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So I -- you have

to

SENATOR

The

BERGESON:

necessarily

concern that

address here dealing with

I have

is the

only question

the, say the difference

I wanted

to

in prosecution between

the federal and the state, and I'm trying to get in my mind whether this flexibility is
something that the state really should address.
prosecution,
challenges
virtually

have you

found

that there has

as far as the forfeiture
nil

from

what

I

How long ... ?

In dealing with federal

been more challenges,

provision as opposed to the

understand

as

far

as

this.

perhaps sucessful

state which has been
I incorrect

Am

in this

assumption?
MR.
deal

GORDNIER:

Let me -- and Peter may have some comments to add -- let me try and

with all of your question.

If I recall,

your initial question was how long have

the states been using the federal system?
SENATOR BERGESON:
MR.

GORDNIER:

office.
is

Right.

That

varies

a little bit

from prosecuting office

You should understand that District Attorney

virtually unique in the

office

State of California.

that has a full time staff person who,

office.

Miller's situation in San Diego
is the only district

in effect, works in the

The attorneys that work with me in the

cross-designated,

He

to prosecuting

u.s.

attorney's
Attorney's

Special Prosecution Unit are also all

and we prosecute in both federal and state court.

Insofar, however,

as asset forfeiture proceedings are concerned, typically the federal government has not
allowed

state

forfeiture
County,
could
here

attorneys,

in the federal court.

The

handles that exclusively by
not at his own discretion

cross-designated

u.s.

attorneys,

to

pursue

asset

government, with the exception of San Diego

themsel~~s.

So someone like

go across the street to

in the central district and file an

not available to him.
AB

including

Peter, for example,

the United States courthouse

asset forfeiture action. That is essentially

The other, I think, underlying factor that led to the passage of

1462 is that the federal law, for all of its good and the good that it has done law

enforcement in California, has a very long timeline in terms of returning assets to the
law

enforcement agencies.

six

years before assets that are seized by

returned
case,
the

The time line, by way of example, can be as long as five or
the Orange County Sheriff's Department are

to the Orange County Sheriff's Department.

can turn assets that are clearly drug-related
case of cash, perhaps a little longer in the

assets

back on the

street, working against

The

state law, in an appropriate

assets around in 60-to-90 days in

case of real property, and put those

the drug dealers.

Those were two

major

motivations.
Essentially,
the

to recap, federal law was

asset forfeiture

pursued,

area,

not the locals.

and the

And for

not available to the local

federal

government decided what

that reason, it was decided

prosecutors in
cases would be

-- and the Legislature

agreed with us, I'm happy to say -- that we needed to have an ability to govern our own
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fate and to turn the money around more quickly.
Now,
and

moving to the R.I.c.o. area, one

prosecute R.I.c.o.

cases in

of the questions about why you

the federal

court.

All

R.I.C.O. prosecutions

approved through one office, Central Justice in Washington, D.C.
300 cases last year.

GORDNIER:

are

They approved roughly

The local prosecutors and the state prosecutors

SENATOR BERGESON:
MR.

don't go in

But are those challenges?

In

terms of

defenses raised,

certainly.

In

terms of

sucessful

defenses raised, I would have to say at the appellate level, no, they have not been.
Now

Senator

Drexal-Burnham
area.
in

McCorquodale

made the

point about

the Milkin

prosecution and

the

case, and I have a couple of comments that I think are relevant in that

Essentially, what happens in the R.I.C.O. is that you have three different areas

which federal R.I.c.o. is being used strictly against the organized criminals.

classic

case being

prosecuted in

against

Nicky Scarfo.

the last

12 months

Nicky Scarfo was prosecuted for

you have the white-collar crime cases that

addition,

was the

roughly

35-40

percent

of the

federal R.r.c.o.

certain

corruption cases, the most recent being one

case in

Pennsylvania

being a godfather, period.
are racketeering cases.

cases.

And

The

In

That is
you have

then finally,

of the cases involving litigation

having to do with the teamsters union in New Jersey, the Local 560 case.
But what you are seeing from the R.I.c.o. standpoint is that more and more, you now
have 33 jurisdictions that have a (quote) "form of R.I.C.O."; 29 of those states have a
federal

R.I.c.o.

"little

R.I.C.O. law" is because the access to

or

model

act in

place.

The

a local prosecutor is effectively nil.

asset

for a good reason -- I

states are

passing (quote)

federal R.I.C.O. to a state prosecutor

You cannot go in, just as you cannot in the

forfeiture area typically, and bring a

government

reason that

R.I.C.O. prosecution because the federal

don't want to suggest that they

are insensitive to

California's needs -- but for good reasons -- the caseload in the federal courts, their
own

caseload, their own priorities, will not make

this particular tool available to a

state prosecutor to use at his or her own discretion assuming the facts are there.
Now,

in the Milkin case and the Drexal-Burnham case, by way of example, had Milkin

chose to, and if he chooses to (quote) "fight" the case, you should understand that the
attorney's

fees cases that

fees

cases.

paid

them advanced

attacked
the

have

In other words, if
fees

thus far been dealt· with are nonretainer attorney's
I, as Mr. Milkin had

in effect,

or taken away for purposes

ability to

k~ep

money available.

those

Mr. Milkin,

R.I.c.o. law has the

still

have resources and assets available
-- and this

advance fees, it

option of posting a

Senator

is not clear,

of legal representation for a

civil

successful

a law firm on retainer

could be

second, insofar as

under federal R.I.c.o. law, federal
bond, which bond would

to hire and pay attorneys.

Watson, goes to one
-37-

and had

of your questions

permit him to
And if he were
if he were

successful

in the

civil

action in

proving

that he, Mr.

Milkin, was not

guilty of

racketeering in the civil sense and had not violated the racketeering laws in the civil
sense,

and had proved that the prosecutor

preponderance
and

of the evidence, all of Mr. Milkin's

Mr. Milkin

argument,

were not able to carry his

would

lose nothing.

He

burden beyond a

property would be returned to him,

would be out

attorney's fees.

There

is an

and it has gone different ways in different federal districts, that he would

also be entitled to seek costs from the federal government, the cost of his defense, in
other words.
I

think, Senator, that -- both Senators -- that it's important that you understand

that

the net result of an unsuccessful civil R.I.c.o. action is that the party against

whom

the proceedings were initiated, gets

not

-- and this is Peter's point

his or her property back.

it is not confiscated.

There

The property is
is a claim made by

the federal government, just for example, if Senator McCorquodale were suing me because
my dog who is notorious for digging out of the backyard, dug out of my backyard and got
into his backyard and chewed whatever was in sight -- and I guarantee you that he would
do that -- the Senator would have a right to proceed against me for recompense for what
he had lost.
Civil
right
the

R.I.C.O. is, in effect, a

to civilly proceed against an

a (quote) "godfather", a

but

a business,

correctly;
using

that to launder the

attack

the time or,

worked at a profit

is

enough from the

Let's

and loss.

the business ran
say I was

activity, my gambling activity,

covered under the

racketeering.

case with organized criminals

If I

say that I bought

But let's

or my

Federally you

you can attack it criminally; or,

street

an example.

a criminal godfather,

on the surface,

can

you can attack it

-- and this is

becoming

that they are able to distance

the case with the well organized drug gangsters
activity so that it

is difficult under California

asset forfeiture, by way of example, to show that their daily activity is used to

facilitate,

or is directly

only way

complicated
other

position,
through
that

That

It is typically the

themselves

and

activity.

of

proceeds of my drug

that in one of two ways:

civilly.

The

50 percent

ent~rprise.

have a

committed a crime in

And let me give you

was controllins an

it provided a service,

prostitution

drug

and

directly.

civil godfather, not necessarily

a civil godfather, and I

into

of us, you and I,

individual who may not have

same sense that he committed it

were

more

way of saying that all

that

derived from the

you can

begin

to get at

drug activity that
these people is

expensive investigation that allows you
practices

to

bear

to show

they are benefiting from the

that they

they're controlling.
to go through

a long,

to bring sophisticated accounting
are benefiting

ability to put other people

layers and layers of activity, corporate activity

from a

leadership

out on the street

in effect, to cause them --

is to say, the individuals on the street -- to engage in direct criminal activity
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which vastly benefits the individual who is the head of the cartel.
best
a

example we have of this is the Columbiana.

kilo of cocaine in 20 years.

He's

And of course, the

Carlos Rodriguez Gacha hasn't touched

one of the richest men in the

world.

And it is

through racketeering laws that deal with the indirect leadership and the organizational
skills that these criminals have.
penalizing
skills

That's what you're attacking under R.I.C.O.

them in effect for taking those

and turning them to a

You are

leadership skills and those organizational

purpose that society can ill-afford

to continue to have

operating.
SENATOR WATSON:
MR. GORDNIER:
SENATOR
the

Mr. Gordnier.
Yes, ma'am.

WATSON:

If I may.

big drug kingpins.

at

the bottom, but

We have those federal

What I'm hearing is changes
you have the

we don't

laws and we still can't capture
that will get these little people

federal law available

to use now,

the

federal R.I.c.o. standards to use now.
MR. GORDNIER:
SENATOR

No, ma'am, we don't.

WATSON:

And we still ..•

can't

do anything about the state.

just

named -- you're talking about

Well, how can

we change that in the state.

You're talking about organized

We

the people you

international criminals, and we can't

seem to get

our hands on them even with federal R.I.C.O.
MR. GORDNIER:
MR.
This

GLICK:

If I could just respond

is about four

which

years ago, prior

the federal

$10,000.
to

Peter has a comment, and then I have one.

government

to the idea that we can

to the initial

would accept cases

bill.

use the federal law.

The threshold

here in Los

limits, at

Angeles, was virtually

We were aware that the district attorney's office was not accepting cars due

the high burden of proof unless

the net equity was in excess

of $10,000.

We were

aware ••.
SENATOR

WATSON:

Is that a determination made on the part of the district attorney

••• ?

MR. GLICK:

Yes, that was a ..•

SENATOR WATSON:

it

MR.

GLICK:

was

because

forfeiture
held

Then you've got a problem.

Well, we just didn't -- we couldn't go -- it was too much work is what
we

had

to go

beyond a

reasonable doubt

that by the time the net equity

onto the car for any period

to prove

in the car -- I mean, by

of time and then finally sold

this particular
the time that we

it, there just wasn't

any value left in the car.
But,
the

putting that policy and that problem aside, we

streets were

organizing

buying

Suzukis which were

their activities to

fit

knew that the drug dealers on
They

were purchasing and

into the federal guidelines.

They knew what the
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worth $5,600.

limits
will

are.

I can tell a drug-related transfer or

go in and purchase with

don't

have

organized

to

meet

the

purchase of a vehicle because they

cash for $9,000 in four

federal

reporting

different payments because they

standards.

The

criminals are

so well

and so well aware of what

I'm just talking about forfeiture on the assets

of individuals in dealing with drugs

they're so well organized and they know so much

about

the law and they're

attorney's
federal

law

honestly,
the

office of
o~ly

so sophisticated.

Los

They know

Angeles County.

takes the big stuff.

if it's the policy of

What

They

want

policy

then

and we

operating

they

do have

I'm trying to

indicate is that

the Legislature that we aren't

organized crime within

that we
our

the
Very

interested in getting

talking about the people that the feds

should ignore the R.I.C.O.
a policy

district

look at the international criminal.

little guys -- when I say little guys, I'm

don't

our policies in the

do want

statute.

But if they

to prosecute

communities, then we should

do have a

individuals who

are

take a very strong

look at our federal law -- I mean, the R.I.c.o. statute, in an active R.I.c.o. statute,
that our D.A. can enforce, because the feds aren't going to do it.
MR.

GORDNIER:

Let me

give you an

example that may

be closer to

home, Senator.

There was a gentleman in the L.A. community called El Rader Browning and he worked with
a

guy named Doc Holliday.

years

in your community

They've been involved in organized criminal activity for 20
here.

police

agencies-- and I'm

number

of civic agencies --

that

the hard work of

our unit, the local

talking Glendale, L.A.P.D., L.A.S.o.,

state agencies, any

we were able to

finally convince the federal

government

we ought to get involved in a joint inve3tigation and prosecution of Mr. Holliday

and

Mr. Browning.

we

As a result of

were able to

These

We did, we charged them
convict them for

were two of the major

with a continuing criminal enterprise, and

life in prison

without the possibility

crack suppliers in L.A.

They

of parole.

were not, however, federal

targets prior to the time that we worked with the federal government to explain to them
and

demonstrate

underscores

to

them

Peter's point.

I want to make that clear.
and

how

important

the

Again, I do not want

Browning organization

was.

that

to criticize the federal government.

The difficulty is that the federal government has 50 states

a whole lot of difficulties on the international scene to deal with.

have

And

They have to

priorities that, as Peter suggests, separates people into giant criminals and not

so-giant criminals.
SENATOR WATSON:
MR. GORDNIER:

Mr. Chairman.
Surely.

SENATOR WATSON:
MR. GORDNIER:
SENATOR

I am missing something in this discussion.
Surely.

WATSON:

What is it that stops you from going after Mr. Browning and a Doc

Holliday?
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MR.

GORDNIER:

Under state law, there is

no law that will allow me

to reach him,

period.
SENATOR WATSON:
MR.

I beg your pardon?

GORDNIER:

Under state law, I can charge him with the conspiracy to distribute

drugs and I may be able to put him in prison for as much as five years.
SENATOR WATSON:
MR.

So, you're talking about enhancements?

GORDNIER:

activity

for

organization

I'm

which

he's

responsible,

way to
which

charge him
is

to

with a

say,

GORDNIER:

running

No, I can't charge him -- I can't

You need •••

with is creating, running, and

perpetrating a

There is no state law that

will allow me to reach that, at the present time, in an effective manner.

forfeit

Yes, I can charge him with a conspiracy under state law to distribute

But that does not punish the

houses,

five years.

He has a

allow me to

caretaker who sees that the

So,

cars, the

the money, and everything are well taken care of, well shepherded so that when

comes out of prison, he goes back and

well

man for his activity, much less

that have been accumulated as a result of his life-long criminal activity.

can go to prison for

he

That is what

the homes that he owns in Glendale, the cars, the bank accounts, and the other

things
he

huge

charge him with all of his -- in

criminal organization which is precisely what Browning did.

narcotics.

a

creates a lot of criminal activity

You mean, we don't have long enough terms.

what you're charging the man

I'm telling you.

criminal

And I can't do that under existing state law in an effective way.

SENATOR WATSON:

R.I.C.O.,

really

about a

that brings a whole lot of misery and

in the L.A. area.

MR.

talking, ma'am,

tended while he left.

I

assumes control of the organization that was

cannot attack either his organizational

crimes, or the

organization that he's created.
SENATOR
patterned

WATSON:

Well, I have a bill that's on

the books, that's SB 267, that was

after New York's syndicalism law, that allows

you to stop activities if you

suspect that this group who has been involved in criminal activities before is pursuing
criminal activities again, even before they create the action.
I
that
I

am not thoroughly convinced

and maybe Mr.

we don't have on the books laws now that

think what I hear you saying

That's on the books.

LaBrie can explain this

to me

would allow you to go after these guys.

is that the term, the sentences,

are not long enough.

Don't we have laws on the books that would allow them to go after a person suspected of
operating
property?

a drug ring?
Or

don't

Don't we have
we

have

laws

laws on the
on

the books

ill-gotten gains, gains from criminal activities?

books that require
that prohibit

forfeiture of

you you

using the

I'm missing something somewhere.

Am

I all off, Mr. LaBrie?
MR.
elements

LaBRIE:

Well, I think what Mr. Gordnier is saying is that you have additional

that you can

include in the

crime that allegedly
-41-

this Mr. Holliday

or Mr.

Browning

is perpetrating

creation

of and

elements

to do what you're

matter,

the

talking about.

basis for a longer

The simple

fine-tune what son the books.
CHAIRMAN DEDDEH:
MR. GORDNIER:

my

recognized

does essentially, as a

Senator Watson, I

law on

for a life

think is simply

to

that we have in California.

It

I don't want to suggest ...

All right.

Let's take the little R.I.C.O. law

opinion, a

in

answer to that,

wonderful and

for

the

positive step

a little R.I.C.O.

way it

is simply

law.

that the

It is

because, as

California Legislature

regrettable that the

you earlier

put it,

committee has discussed it, we're talking about an issue of balance.
a

practical

prison term, the justification

Okay, we're getting somewhere now.

the need

constructed

What it

You'ri use those

To fine-tune what is on the books.

GORDNIER:

in

of the

yc4 said, the

What's on the books?

SENATOR WATSON:

is,

Like

I'm trying to get to what we need to do which we have not done.

GORDNIER:

MR.

operation

a conspiracy.

And I guess what

SENATOR WATSON:
MR.

than just simply

mcintenance and

is to create a

imprisonment.

rather

the

books that

doesn't

work because the

law is

and as

the

And when you have

balance may be

too much in

one

direction, then you need to find a way to move it a little closer to the middle.
SENATOR
that

WATSON:

you used

Yes, we all

because

understand that.

you've got

federal

And I

was misled by the

R.I.c.o., and I

don't know why

examples
the feds

wouldn't come in and want to go after Doc Holliday and Browning.
MR.
first

GORDNIER:
that

they

They

eventually

should

devote

that you understand
co~~ent

every

were earlier.

SENATOR

precious

persuaded to understand

resources to

essentially what Peter's

it.

And

again, it's

comment and what

Ed Miller's

can be

addressed and

perhaps should

be, that

prioritization

And this is true at the federal level, as well as the state level.

SENATOR WATSON:
MR. GORDNIER:

their

had to be

There are so many, unfortunately, so many things on the plate of

prosecutor that

becomes an issue.

did, but they

Mr. Gordnier, we have thousands of laws on the books ••.
Yes, ma'am.

WATSON:

in the

State of

California, the

Penal Code.

Maybe even

millions.
MR. GORDNIER:

Some days it seems like it.

SENATOR WATSON:

Yes.

I just need to hear from you what we need to fine-tune.

You

know, we sit there with 900 bills in our committee ••.
MR. GORDNIER:
SENATOR
In

You bet.

WATSON:

... and I don't know what subject we haven't covered.

the last two years, we refined and we extended

voting for wiretaps, and that really ...
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(laughter)

and we enhanced, and I found myself

MR. GORDNIER:
SENATOR
state,

And we were proud of you, Senator.

WATSON:

You know,

I'm trying to

(laughter)

figure out what

as a legislative committee, as legislators.

we're guilty of,

as a

Maybe you can refine your remarks.

What do you need to have us do to fine-tune, so you can do the things you need to do?
MR. GORDNIER:

I'm delighted to do that.

CHAIRMAN DEDDEH:
MR. GORDNIER:
CHAIRMAN
California

Let me add to what Senator Watson is saying.

Surely.

DEDDEH:

I don't think we are going to

the way you would like it.

pass the federal R.I.C.O. bill in

That's the way

I'm just telling you where I

come from.
MR. GORDNIER:
CHAIRMAN
saying,
us

I agree with you.

DEDDEH:

Okay.

Now,

given

that, to couple with

if I were to carry legislation on your behalf

what Senator Watson is

or Senator Watson or any one of

sitting here, give us something which we do not have now on the books, (a), and (b)

that

which also is doable.

and

get shot

talked

down

and

that's one extreme

Give me something

he thinks the federal

that I can

R.I.C.O. bill does not

sell.

Now, I

far enough, but

(laughter)
Bless him .

CHAIRMAN DEDDEH:
But

to appear before Senator Lockyer's committee

by Senator Lockyer.

to my son,

MR. GORDNIER:

I don't want

I want something

.•• you see, that's one extreme.
that

I, in good conscience,

I do not agree with him at all.

can support, can vote

for, and be

proud of carrying.
MR. GORDNIER:
SENATOR

Let me suggest, and I appreciate .•.

McCORQUODALE:

Chairman, let me just

make it a little bit

harder for him

now
MR. GORDNIER:

Surely, Senator McCorquodale.

SENATOR McCORQUODALE:
MR. GORDNIER:

Are you sure you're not on Judiciary?

CHAIRMAN DEDDEH:
SENATOR
the
think
that

You've got nine minutes to do it.

McCORQUODALE:

I think that the impression that

laws are implemented is probably as

the public has of the way

important as your view of the

law.

And so I

what you need to come up with is something that after it's passed, we don't find
law

encourages
and

... now that everybody •.. (laughter)

enforcement

has infiltrated

the local

PTA with

an undercover

person who

them to run a raffle which is illegal and then all the officers are elected

prosecuted for doing it.

And at the same time, something like this doesn't happen

which

is reported in here, where a person

while

he was doing the killing, tape recorder had belonged to the victim, and then the

appellate

court overturned

that

case by

who killed another person was tape-recorded

saying
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that the murderer

hadn't given his

permission.
MR. GORDNIER:

Yes.

SENATOR McCORQUODALE:
And

That's the type of thing that the public doesn't understand.

that's where we have a problem

pass.

in just coming on our own,

thinking of the law to

And I think that law enforcement needs to recognize the same constraints and the
that

that way.

~he

public sees of law enforcement and develops a case, a law that deals in

We want to get those cases you use and you talk about, and you don't want me

to talk about the PTA being infiltrated, but that's a worry that we have.
MR. GORDNIER:

Trust me, my booster's club is concerned about the same.

CHAIRMAN DEDDEH:
MR.
do.

You have seven minutes.

GORDNIER:

Seven minutes.

Let me just very quickly

tell you what you need to

You need to recognize first that in California a private party can bring a federal

treble
it,

damages civil R.I.c.o. action in

and if

private

our

party,

R.I.C.O.

courts recognize
there

should be

action should

not

criminals of this state.

Penal

think you can

that

Now, if a

that's a valid

no reason

be available

why an
to

private party can do

and appropriate remedy

appropriate treble

the public prosecutors

for a

damages civil
against the big

End of story.

So, what can you do?
I

state court.

What you can do, I think, is as follows:

change or eliminate

Code Section 186.2(d).

the definition of

That is one

of the major

organized crime found

things that prevents

in

little

R.I.C.O. from working today.
Second,

you should consider whether you s.1ould create

me tell you why that might be valuable to you.
a

that

or attain certain assets that
racketeering

activity,

he used his racketeering activity to

have to be clearly delineated

not gained

Now, let

Under the federal system, if you charge

person with racketeering, and you alledge that

obtain

a R.I.C.O. crime.

through other

purposes.

as the product of
Upon

his criminal

those can be declared automatically forfeited within the discretion of the
court,

mind you.

The case that Mr. LaBrie referred to earlier, the Princeton New Port

case is reported in today's L.A. Times, and there you will find that the judge tailored
an

remedy

of

forfeiture.

He

didn't

forfeit everything.

It was

an

remedy within the discretion of our judge.
Third, the burden of proof for civil forfeiture needs to be changed -- not criminal
forfeiture
forfeiture,
forfeiture
of
you

civil forfeiture needs to
just

as

you

as

be changed.

a Legislature

Just as you

recognized the

changed it in asset

need in

narcotics asset

to allow an in rem proceeding with preponderance of the proof as the burden

, and no criminal conviction required, which is now the law in California which
wisely passed, you need to do the same

safeguards.

thing in R.I.c.o., building in appropriate

And that's again, and I want to underscore this, why we come to this body
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as

opposed to going to the initiative process.

We

want the safeguards in, we believe

in the due process balance.
I

think that the last thing

formula

under the

organized
the

you need to do is

current little

R.I.C.O. law.

to look at the asset
The money

that is

distribution

taken from

criminals ought to be put back into the law enforcement ability to deal with

organized criminals.

Senator Deddeh, I think, posed a wise question to Mr. Miller

which is, wait a minute, if I'm on the board of supervisors, what I see

f

saying, how come I'm giving you all of this money?
want to point out that one

I

of the -- in my mind

-- interesting and appropriate

things that happened in the process of AB 1462 passing is that a compromise was reached
between
and

the interest that the Legislature -- with

sensitivities had, and the

part

of process,

enforcement
mental
was

and

interest of law enforcement

it includes all

request was, we

all of their knowledge, background,

get

of this panel,

it all.

the wisdom of the

formula
which

Legislature that changed that

to the formula that we now
is a sensible

Senator

formula.

remember that the

Nothing for

health, nothing for education of both police

those of you

would suggest to

initial law

gang intervention, nothing for

officers and prosecutors.

And it

formula from the strict

federal

enjoy in California, which is a

So I

who were

good formula, and

you that there

is flexibility,

Deddeh, that can be built in that will deal with the kind of question that you

raised to Mr. Miller.
CHAIRMAN
all

DEDDEH:

I'll be happy to put in some legislation next year

or some of what you're

committee;

and see if we

suggesting, and let's see if
could convince the Chair

we can work it out

and members of the

with the

committee

this is doable and reasonable, because we are supposed -- in my job as a legislator and
that

of my colleagues, if

we were asked publically,

just

and reasonable legislation.

That is my

what's your job?

job, really, if I can do

It

is

it.

pass

so, if we

can have a just and reasonable vehicle that we can sell to our colleagues in the Senate
Judiciary,

and Assembly

Criminal

Justice Committee, (or

whatever the name

of it is

right now), then we'll do it.
But

I don't

conservative

think the

Legislature and

Democrat who

votes for

because

of my background, I get

imperil

my civil rights and

somewhere.
Bergeson

Now this

is talking about,

colleagues.
nature
can

is

law and

myself included,
order issues,

very nervous in voting for

my civil liberties in

the balance

that

but I

am relat
very

Senator Watson is

Help us develop some

nervous

some legislation that may

the quest of punishing

Senator McCorquodale, Assemblyman

You are the experts.

and I

a criminal

talking about, Senator
Tucker, and all

kind of legislation of

of our
this

that I can probably carry or Senator Watson, Senator.Bergeson, or any one of us

carry.

But I don't want to go -- I don't
-45-

think I can vote in good conscience for

the

federal R.I.c.o. bill the way Mr. Miller described it.

I'd vote for it.

I wouldn't vote for it.

MR. GORDNIER:

Let me, in closing, Senator

CHAIRMAN DEDDEH:
MR.

GORDNIER:

comment,

way.

Is that a fair statement?
I

as does

prosecutor

I'd be very ner·rous before

will tell

Mr. Coplen,

you that
and I'm

is to put into jail

And the goal

in

I couldn't vote for it.

-- and

sure Mr.

I'm sure

Mr. Glick

Miller would

those people who ought to

the asset forfeiture area

joins in

-- the

this

goal of

be put into jail in

is exactly the same.

every
a fair

To take from

those who ought to have assets taken, those assets which should be taken in a fair way.
And

I pledge to you that in working with you,

allow us to do that.
is

prepared to

appropriate
washington
to

I will tell you that Mr. Blakey, who was mentioned by Mr. Miller,

work

law,

as

with us

at

is

attorney

the

no cost to

the State of

general

of both

California to develop
the states

of Arizona

an
and

which have state laws and have an experience that will be helpful, I think,

the members of the

with you.

we'll tap into some resources that will

Legislature.

So, we'll look

forward to developing a

good law

Thank you.

MR. LaBRIE:

Well, John, you know, another thing I think we both should do.

I have

a request for that, those rules, those new rules that the federal ••. (cross talking)
MR. GORDNIER:
MR.

LaBRIE:

The federal guidelines.
.•. has promulgated, and they represent some of the limitations that,

I think, the committee here was suggesting we should take into consideration.
CHAIRMAN DEDDEH:
MR. GORDNIER:

Thank you for your kind attention, I appreciate it very much.

CHAIRMAN DEDDEH:
MR. GLICK:
CHAIRMAN

Okay.

Thank you very much.

And Peter, is it?, thank you.

Thank you.
DEDDEH:

Thank

you

very much for

being here.

Unless

led to make a statement, these proceedings come to a close.
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somebody is very

